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JOINT APPENDIX 


[ Filed June 13, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A, HOLMAN & CO., INC., 
54 Wall Street 
New York 5, New York, 


Plaintiff, 
v. 


SECURITIES AND EXCHANGE 
COMMISSION, WILLIAM L. CARY, 
BRYON D. WOODSIDE, J. ALLEN 
FREAR, JR., MANUEL F. COHEN, 
JACK M, WHITNEY I, AND 
WILLIAM W. SWIFT, 

425 - 2nd Street, N. W. 
Washington 25, D. C., 


Civil Action No. 1888-62 


Ne a te 


Defendants. 


COMPLAINT FOR INJUNCTIVE RELIEF | 


Plaintiff, by its attorneys, complaining of the defendants, alleges 
that: | 

1. This action arises under the Due Process Clause of the Con- 
stitution of the United States, the Administrative Procedure Act, 60 Stat. 
237, 5 U.S.C. Sec. 1001 et seq., and the Securities Exchange Act of 1934, 
48 Stat. 884, 15 U.S.C. Sec. 78a et seq., as hereinafter more fully set 
forth. The Securities Exchange Act of 1934 (Exchange Act) is a law of 
the United States regulating commerce. The matter in controversy ex- 
ceeds, exclusive of interest and costs, the sum of Ten Thousand Dollars 


($10,000). 
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FIRST COUNT AGAINST ALL DEFENDANTS 
___ OTHER THAN WILLIAM W. SWIFT __ 

2. Plaintiff is a corporation duly organized under the laws of the 
State of New York and doing business at 54 Wall Street, New York, New 
York. It is an underwriter duly registered as a proker-dealer with the 
Securities and Exchange Commission under Section 15(b) of the Securi- 
ties Exchange Act of 1934. 

3. Defendant, Securities and Exchange Commission, is a govern- 
mental agency created and deriving its powers under Sections 4 and 210 
of the Securities Exchange Act of 1934, and Section 27 of the Securities 
Act of 1933. 


4. The individual defendants, other than William W. Swift, are in- 
dividuals found doing business and officially residing within the District 


of Columbia at 425 - 2d Street, N.W., Washington, D. C., and are the 
members of the said Securities and Exchange Commission under whose 
direction and supervision the acts hereinafter alleged with respect to it 
have occurred. 

5. On March 30, 1959, pursuant to Regulation A of the Securities 
and Exchange Commission, Pearson Corporation, a Rhode Island com- 
pany engaged in the manufacture of fiberglass poats, duly filed a notifi- 
cation and offering circular with the Boston Regional Office of the Se- 
curities and Exchange Commission covering a proposed public offering 
of 175,000 shares of its common stock at $1.00 per share. Plaintiff was 
the underwriter for the offering. 

6. The notification of the Pearson issue became effective April 
24, 1959, and the issue was then sold to the public by plaintiff, as the 
underwriter thereof. 

7. On March 30, 1960, Pearson Corporation duly filed an s-1 
Registration Statement (File No. 2-16403) with the Securities and Ex- 
change Commission for the offer and sale of 50,000 shares of its com- 
mon stock. Plaintiff was named as underwriter of the offering. 

8. Said Registration Statement as filed by Pearson on March 30, 
1960 set forth, among other things, facts as to: 
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". . . by [Pearson's] recapitalization and a public offering in April 
of 1959 of 175,000 shares of common stock through R. A. Holman 
& Co., Inc. of New York. The entire issue was sold at $1.00 a 
share." | 


* * * * * 


"The Company's publicly held stock has had a wide over-the-counter 
market with a number of brokers quoting the stock. The price in 
recent months has been between $10 and $13 a share. Accordingly, 
the Company determined that it would seek additional roms capi- 
tal by the present public offering." | 

* * * * * i 

"The Underwriter has advised the Company that it proposes to offer 
common stock at the public offering price set forth herein to a lim- 
ited number of its retail customers which will include a number of 
its officers and employees and relatives of such persons, and that 
it has the present intention to offer up to 25% of the common stock 
at the public offering price, less a concession, to certain dealers 
and that all of such dealers will agree to reoffer such shares of 
the common stock at the public offering price. Such dealers may 
also sell all or part of their allotment to selected customers. Be- 


cause of the small number of shares of the common stock being 
sold and the nature of the distribution proposed, there may be an 
i 


inadequate supply of these securities to permit a normal market." 
* * * * * 


| 
9. On information and belief, in or about April 1960, the Commis- 
sion's Division of Corporation Finance instituted an informal investiga- 


tion of circumstances and events relating (i) to the Regulation A offering 
described above; (ii) to the trading in the securities sold thereunder and 
the factors relating to the market price of such securities; (iii) to the 
proposed offering under the Registration Statement; and (iv) to the plain- 
tiff and its role in the foregoing. | 

10. The proceedings against plaintiff, described hereinbelow, stem 
from the charges made as a result of the aforesaid examination and in- 
vestigation. : 
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11. On September 16, 1960, the Commission issued an ex parte 
order without notice or opportunity for hearing to plaintiff or Pearson 


Corporation, temporarily suspending the Regulation A exemption for the 
175,000 shares of the stock which had been sold in April 1959. 
12. The Commission's order of September 16, 1960 alleged inter 


alia that the offering circular used in connection with the April 1959 of- 
fering contained untrue statements of material facts and omitted to state 
material facts necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not misleading. 
The impact of the allegation was to raise question as to the propriety of 
plaintiff's plan of distribution and marketing arrangements for the Pear- 
son stock in the Regulation A offering, particularly challenging purchases 
of said stock at the public offering price by plaintiff's officers, employ- 
ees, etc. 

43. The order of September 16, 1960 had no effect whatsoever on 
the offering it purported to suspend, since said offering had been com- 
pletely sold sixteen months earlier. The effect of the order was to in- 
voke a Rule of the Commission which automatically disqualified plaintiff 
from engaging as underwriter of any securities under Regulation A of the 
Commission. 

14, The Commission also, by order dated September 26, 1960, 
brought proceedings on the same grounds to determine whether to re- 
voke plaintiff's broker -dealer registration and whether to suspend or ex- 
pel plaintiff from membership in the National Association of Securities 
Dealers, Inc. The order charged the making of untrue statements of ma- 
terial facts and the omission of material facts. 

15. By Commission order dated October 28, 1960, with respect to 
the proceeding initiated by its order of September 26, 1960 relating to 
plaintiff's broker-dealer registration, and by order of October 31, 1960, 
with respect to its order of September 16, 1960, relating to the suspen- 
sion of the Registration A exemption, the Commission directed that pub- 
lic hearings be held before William W. Swift, as Hearing Officer, in the 
Commission's New York Regional Office, at 10:00 A.M., November 21, 
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1960. In an additional order, dated October 31, 1960, the Commission 
consolidated both hearings on the ground that they involve common ques- 
tions of law and fact. On November 15, 1960, the Commission amended 
its order of September 26, 1960, making certain additional allegations. 
The Division of Corporation Finance has participated in the 
prosecution of the proceedings under the various orders from the incep- 
tion of said proceedings, and said proceedings are still pending. | 

16. On information and belief: Throughout the period during 
which the informal investigation was conducted, up to July 16, 1960, de- 
fendant Byron Woodside, a present member of the Commission, was the 
Director of the Commission's Division of Corporation Finance and as 
such was during said period responsible to the Commission for the initia- 
tion, conduct and supervision of said investigation by the Division of Cor- 
poration Finance, and in said capacity participated in said investigation. 
Mr. Woodside thereby acquired substantial knowledge of the facts in is- 
sue in said proceeding. On or about July 16, 1960, Mr. Woodside became 
a member of the Commission. 

17. On information and belief; From about July 16, 1960 and 
throughout the balance of the period during which investigations were 
conducted leading to the aforesaid proceedings, and thereafter while said 
proceedings were in progress up to about September 22, 1961, defendant 
Manuel F. Cohen, a present member of the Commission, was successive- 
ly the Acting Director and the Director of the Division of Corporation 
Finance, and as such was during said period responsible for the partici- 
pation by said Division in the initiation, conduct and supervision of said 
proceedings, and in said capacity participated in said investigation and 
in the prosecution of the proceedings. Mr. Cohen thereby acquired sub- 
stantial knowledge of the facts in issue in said proceedings. On or about 
September 22, 1961 Mr. Cohen became a member of the Commission. 

18. On information and belief: The subordinates of Mr. Wood- 
side and Mr. Cohen in the Division of Corporation Finance reported to 
them in their respective capacities as Directors thereof and furnished 
them with information relating to Pearson Corporation, the underwriting 
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of the Pearson offering by R. A. Homan & Co., Inc., and the subsequent 
trading in the Pearson stock. 

19. The charges set forth in and issues raised by the various 
Orders relating to the offer, sale and distribution of the stock of Pear- 
son Corporation under the letter of notification pursuant to Regulation A 
were for the most part based upon facts developed and conclusions reached 
by personnel in the Commission's Division of Corporation Finance during 
the course of the informal investigation. 

20. Ina Brief to the United States Court of Appeals for District 
of Columbia Circuit dated August 1961 "In the Matter of R. A. Holman & 
Co., Inc., Appellant, File No. 16464" the Securities and Exchange Com- 
mission stated: 


"Counterstatement of the Case 

"In processing a registration statement filed on March 30, 
1960 for the proposed issuance of 50,000 shares of Pearson Cor- 
poration ("Pearson") stock, the staff of the Securities and Exchange 
Commission's Division of Corporation Finance had occasion to re- 
view certain material filed the preceding year in connection with an 
offering of 17 5,000 shares of Pearson's stock that had purportedly 


been made pursuant to Regulation A, a conditional exemption from 


registration applicable for certain small issues of securities. The 
administrative proceeding appellant seeks to enjoin stems from 
charges made by the staff as a result of this examination. Appel- 
lant was the proposed underwriter of the securities to be issued 
under Pearson's registration statement and it had been the under- 
writer of the Pearson stock sold the previous year purportedly 
pursuant to Regulation A (JA 33-35)." 
The reference to JA 33-35 was to an affidavit of Charles H. Eisenhart as 
Assistant Director of the Division of Corporation Finance of the Securi- 
ties and Exchange Commission, dated June 20, 1961 which counsel for 
the Securities and Exchange Commission in the United States District 
Court. The affidavit of Charles H. Eisenhart which supports the above 
quotation is attached hereto as Exhibit I. 
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21. Many of the same facts, evidence and circumstances were the 


subject of inquiry in the informal investigation, and the proceedings pur- 
suant to the various orders involve common questions of fact and are 
factually related. 
22. As the proceedings progressed the Commission acted in a 
quasi-judicial capacity on a number of occasions. On each of these oc- 
casions the Commission's action influenced the course of the conduct of 
the hearings, and on a number of occasions its rulings directly or indi- 
rectly determined substantial questions relating to the nature of or the 
manner in which its staff might attempt to prove the violations alleged 


in connection with the sale and distribution cf Pearson stock, and/ or the 
ability of plaintiff adequately to defend against those allegations. 

23. On May 10, 1962, the United States Court of Appeals for the 
District of Columbia Circuit decided in "Amos Treat & Co. vs. $.E.C." 
that Commissioner Cohen was disqualified to participate in 8.E.C. pro- 
ceedings involving Amos Treat & Co. by reason of his prior staff serv- 
ice, and ordered the proceeding dismissed, or, in the alternative, that a 
full evidentiary hearing be held which would be the basis for further ju- 
dicial orders. | 

24. On April 7, 1961, plaintiff herein had propounded a series of 
written interrogatories requesting that the Commission furnish plaintiff 
with the names of the Commissioners who participated in each of the de- 
liberations and decisions theretofore made by the Commission in the pro- 
ceeding. By minute order dated June 1, 1961 the Commission denied the 
motion and refused to furnish the information sought. From April 7, 

1961 to date the Commission has continued to act in a quasi- judicial ca- 
pacity on numerous occasions and has entered various orders affecting 
the proceedings. | 

25. On May 28, 1962 the Commission denied plaintiff's motion to 
disqualify Mr. Swift as the Hearing Examiner and to strike the tecord 
taken while he purported to act as such. | 

26. The memorandum order of the Commission dated May 28, 1962, 
identified as one of the Commissioners participating in the making of said 
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decision the Hon. Byron Woodside. This was the first and only instance 


in which the Commissioners participating in a decision in said proceed- 


ings were identified. The ruling denying plaintiff's motion was of sub- 
stantial importance to the plaintiff. 

27. On May 31, 1962 plaintiff made a motion to William W. Swift, 
the putative Hearing Examiner, asking for a recess in the hearings in 
order to permit plaintiff to prepare interrogatories addressed to the 
Commission to determine whether facts exist requiring the disqualifica- 
tion of any Commissioner from participating in the proceedings. This 
motion was denied. 

28. On June 1, 1962 plaintiff moved the Commission to furnish it 
with the names of each of the Commissioners who participated in each 
of the decisions of the Commission in the proceedings and requested a 
stay of proceedings pending the furnishing of such information and any 
action based thereon. On June 4, 1962 the Commission declined to stay 
the proceedings as requested, failed to furnish the information, and di- 
rected that: 

1 * * ypon the reconvening of the hearings which is scheduled for 
June 5, 1962, respondent shall be required to present all additional 
witnesses and evidence it desires to adduce in continuous session 
except for normal midday and evening and weekend recesses. Upon 
the conclusion of such testimony or at any point at which Holman 
declined to proceed with the presentation of evidence, and absent 
the proffer of evidence by the other respondents or rebuttal evi- 
dence by the Division, the hearings shall be closed by the hearing 
examiner and he shall announce a schedule of post-hearing pro- 
cedures." 

29. On June 4, 1962 plaintiff moved the Commission to discontinue 
the proceedings on the current state of the record and its own knowledge 
of the facts, and asked for a stay of further proceedings pending the de- 
termination of the motion and an opportunity to present oral argument. 

If the Commission declined to discontinue the proceedings, plaintiff asked, 
in the alternative, that a full evidentiary hearing be held forthwith, for the 


9 


purpose of determining upon a complete record whether or not any Com- 


missioner should have been disqualified because of prior staff service. 
Plaintiff explicitly based its motion upon the aforesaid decision of the 
Court of Appeals in "Amos Treat & Co. vs. SEC", | 

30. On information and belief, Commissioner Woodside has par- 


ticipated in numerous quasi-judicial functions and rulings of the Commis- 
sion in the proceedings involving plaintiff from the inception thereot to 
date. 
31. Commissioner Cohen may have participated in the vartous de- 
terminations of the Commission in these proceedings and other from the 
time of his appointment in September 1961 until April 11, 1962 when Com- 
missioner Cohen indicated a "preference" not to participate in further 
S.E.C. proceedings relating to Amos Treat & Co., in which proceeding 
his qualifications to sit as a Commissioner had been challenged by rea- 


son of his prior staff service and his participation in the investigations 
leading to the bringing of the revocation proceedings against Amos Treat 
& Co. Plaintiff is unable to make this allegation more definite because 
of Commission's failure, described above, to furnish it with the names 
of the Commissioners who participated in the proceedings involving plain- 
32. Each such ruling, determination or official act in these pro- 
ceedings in which Commissioner Woodside and/or Cohen participated is 
void by virtue of his respective participation therein and cannot in any 
way be binding upon plaintiff. | 
33. Commissioner Woodside's and Cohen's participation in the 
proceedings was violative of Section 5(c) of the Administrative Procedure 
Act, Article 60 of the Commission's Canons of Ethics (17 CFR, Sec. 
200.60), the dictates of the last paragraph of the Commission's various 
orders instituting proceedings, and the basic concepts of fair play and 
due process that require a fair hearing before an impartial tribun al. 
34. Notwithstanding the pendency of the aforesaid motion to dis- 
qualify and plaintiff's request for a stay pending the determination there- 
of, the Commission and the putative Hearing Examiner nonetheless insisted 
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that the proceedings go forward. On June 5, 1962 a hearing was held 
despite plaintiff’s objection thereto, and was adjourned to June 8, 1962, 
the putative Hearing Examiner on June 5, 1962, not having satisfied the 
Commission's direction on June 4, 1962, that thirteen new subpoenas be 
issued to plaintiff forthwith. On June 8, 1962, the Commission denied 
plaintiff's request for a stay and hearings were scheduled to resume on 
June 13, 1962 while the putative Hearing Examiner studied applications 
by plaintiff for additional subpoenas and the Commission studied said 
Hearing Examiner's ruling denying other subpoenas on the ground they 
called for irrelevant evidence. 

35. The events to date in the proceedings have grossly prejudiced 
plaintiff and deprived it of a fair hearing in violation of the Fifth Amend- 
ment to the Constitution, the Administrative Procedure Act and the Com- 
mission's own regulations and orders. It is already clear that the pro- 
ceedings have been so irrevocably tainted that any final determination 
that may result therefrom will be invalid, and that plaintiff, as a matter 
of law, is entitled, and will continue to be entitled, to an immediate dis- 
continuance of the proceedings. It will cause plaintiff irreparable harm 
and damage to force it to incur the substantial cost and inconvenience of 
submitting to what are, as a matter of law, clearly invalid and unlawful 
administrative proceedings. 

36. Moreover, if the hearings are allowed to continue, plaintiff will 
suffer further irreparable harm and damage of an unusually severe, un- 


warranted and excessive character in that the very pendency of sucha 


proceeding has destroyed plaintiff"s Regulation A underwriting business. 


Prior to the Commission orders mentioned above plaintiff had been one 
of the two most active Regulation A underwriters in the United States. 
Plaintiff was forced by the Commission to relinquish the underwriting of 
Regulation A issues already pending at a substantial loss. Its staff was 
also substantially reduced. This injury continues to this day and but for 
said orders, plaintiff would be engaged in underwriting Regulation A is- 


sues. 
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37. On information and belief, this situation will continue s0 long 
as such proceedings are pending. The longer such proceedings continue 
the more difficult or impossible it will be for plaintiff, regardless of 
whether it is ultimately vindicated to restore its business to its previous- 
ly prosperous condition. 

38. In view of the foregoing it would be unconscionable to require 
plaintiff to undergo the additional delay and irreparable loss and public 
esteem that will be the consequence of pursuing the proceedings to an 
ultimate decision, which, as is already clear, will be void and unsustain- 
able, but which plaintiff would nevertheless be forced to appeal, and the 
reversal of which on appeal will not remedy the irreparable damage 
caused by the additional delay. 

39. In addition, Section 8 of the Administrative Procedure Act 
guarantees plaintiff the right to an initial or recommended decision by 
an independent hearing examiner. Many of the Commission's previous 
rulings in the proceedings have involved substantial legal questions with 
respect to the type of conduct or activities that would render plaintiff 


subject to the penalties of revocation, suspension or expulsion specified 
in the Commission's orders. Plaintiff already knows of Commissioner 
Woodside's unlawful participation in one order and-of his believed par- 
ticipation in the initial order instituting the revocation proceeding, and 
have reason to believe he and perhaps Commissioner Cohen have partici- 
pated in other orders as well. | 

40. All such orders and determinations are void by reason of Com- 
missioner Woodside's and/or Commissioner Cohen's participation yet, if 
the hearing is allowed to resume, the putative Hearing Examiner will 
have no alternative but to follow the legal principles comet the 
void and unlawful determinations. | 

41, If the hearing is allowed to resume, plaintiff will suffer ir- 
reparable harm and damage in that the putative Hearing Examiner will 
determine what recommendation to make by applying the legal principles 
enunciated in the void and unlawful decisions of the Commission and plain- 
tiff will be deprived of its basic right to an independent determination by 
the officer who presided at the hearing. : 

| 
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42. Moreover, the Commission has unlawfully and arbitrarily de- 
nied plaintiff an opportunity to develop, during an evidentiary hearing or 
otherwise, additional facts showing the disqualification of Commissioner 
Woodside and Commissioner Cohen, the total number of occasions on 
which Commissioner Woodside and Commissioner Cohen participated in 
the quasi-judicial functions of the Commission, and the extent of their 
participation. 

43. Since the Commission has arbitrarily and unlawfully denied 
plaintiff the right to develop such matters on the record and has ordered 
the hearing to proceed, plaintiff will suffer irreparable harm because it 
will be effectively precluded from obtaining a review of these questions 
at a later time unless this Court now enjoins the Commission from pro- 
ceeding further. 

44, The plaintiff has no adequate remedy at law. 


COUNT It - AGAINST ALL DEFENDANTS 


45. Plaintiff incorporates by reference paragraphs 1 through 44. 

46. William W. Swift is an individual doing business as an employ - 
ee and Hearing Examiner of the Securities and Exchange Commission at 
its aforesaid office'at 425 Second Street, N. W., Washington, D. C. 

47. This action involves the Civil Service Retirement Act and the 
rules and regulations of the Civil Service Commission. 

48. The Commission's prosecuting staff presented their case 
against plaintiff and the other respondents under said orders in some 
fifty-seven days of hearings, over a fifteen-month period, starting De- 
cember 16, 1960 and ending on March 6, 1962, after having called about 
forty-five witnesses. When the staff rested their case, the transcript of 
the record embraced over six thousand pages and in excess of three hun- 
dred and fifty different exhibits had been introduced. 

49. On March 13, 1962 plaintiff commenced the presentation of its 
defense. On March 23, 1962 after five sessions, in which seventeen wit- 
nesses had been heard, approximately fifteen additional exhibits intro- 
duced, and less than two hundred and fifty pages of testimony taken, Mr. 
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Swift denied plaintiff's request for the issuance of thirteen subpoenas 


duces tecum upon broker-dealers who had effected transactions in the 
stock of Precise Development Corporation. The ruling was certified to 
the Commission for review, and the hearings were recessed until March 
27, 1962. 
50. On March 27, 1962 after hearing three additional acces 
Mr. Swift denied a motion by plaintiff to dismiss one phase of the charges 
against plaintiff, and closed the hearing (Tr. 7361) and fixed the time for 
submission of proposed findings, conclusions and briefs. Plaintitt object- 
ed to the closing of the record, pointing out that there were still many 
subpoenas outstanding and that the Commission had not yet ed on the 
certified question as to the propriety of Mr. Swift's denial of the: applica- 
tion for additional subpoenas duces tecum, and asked for a recess to get 
a ruling from the Commission on said certification. Mr. Swift refused 
the recess and gave plaintiff until the following morning to survey the 
situation and bring in further proof, meanwhile cancelling the closing of 
the record. | 
51. On March 28, 1962, the parties were advised of a minute order 
of the Commission entered on March 27, 1962 overruling Mr. Swift's de- 
nial of the subpoena application of March 23, 1962, and instructing the 
hearing examiner to grant the subpoenas. The subpoenas were issued 
and the hearings recessed to April 9, 1962. | 
52. The hearings resumed on April 9, 1962 and on April 18, 1962 
after five additional sessions, in which eighteen witnesses called by plain- 
tiff were heard, about twenty exhibits introduced, and about three hundred 
and seventy-five additional pages of testimony taken, Mr. Swift announced 
off-the-record that he again intended to close the record. However, a 
death in the family of plaintiff's counsel caused him not to take such ac- 
tion at that time. A recess was declared until April 24, 1962, by reason 
of said counsel's bereavement. | 
53. When the hearings resumed on April 24, 1962, Mr. Swit heard 
two additional witnesses, admitted five exhibits and denied three applica- 
tions by plaintiff for a total of six subpoenas ad testificandum and fourteen 
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duces tecum. He thereupon closed the hearings over plaintiff's strenu- 


ous objections that it had witnesses it wished to call. 

54. On April 24, 1962, when Mr. Swift had taken the unprecedented 
measure of closing the hearings over plaintiff's protests, plaintiff was 
still virtually at the threshhold of its case, was actively introducing evi- 
dence, had subpoenas outstanding, and had requested additional subpoenas 
for other witnesses. Mr. Swift's precipitate and inexplicable action 
caused deponent to canvass the record and all other factors that might 
shed light on Mr. Swift's unprecedented action. While plaintiff's counsel, 
Stanley D. Halperin, was so engaged, it occurred to him to try to ascer- 
tain Mr. Swift's age on the hypothesis that Mr. Swift might then have been 
rapidly approaching the automatic separation age under Federal law, and 
attempting to push the hearings to a premature termination prior to the 
date set for his retirement. As a result of inquiries made by plaintiff's 
counsel, he discovered on April 25, 1962 that Mr. Swift had long since 
passed his seventieth birthday. Through further inquiry plaintiff's coun- 
sel learned that in 1957, on reaching age 70, Mr. Swift had completed at 
least 15 years in government service. These discoveries raised ques- 
tions as to Mr. Swift's status. 

55. On information and belief, Mr. Swift was born on October 22, 
1887, and by October 22, 1957 had completed in excess of fifteen years 
of service in the employ of the United States Government. 

56. The information as to Mr. Swift's birth date came to plaintiff's 
and its counsel's attention for the first time on April 25, 1962. 

57. On May 7, 1962, the Commission reversed the rulings of Mr. 
Swift, ordered that the hearings be reopened promptly by him, and di- 
rected the issuance of the requested subpoenas. 

58. On May 15, 1962, the hearings reconvened pursuant to the a- 
foresaid direction of the Commission. 

59. On May 15, 1962, plaintiff made a motion to disqualify Mr. 
Swift as the putative Hearing Officer and to strike the record of the hear- 
ings because a qualified Hearing Examiner had not presided at the taking 
of the evidence. The ground for the motion was that the putative Hearing 
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Examiner who had purported to preside at the hearings had not been 
properly qualified or appointed, as required by law. The motion stated 
that Mr. Swift, having attained the age of seventy and having completed 
more than fifteen years of Federal service by October 22, 1957, had be- 
come mandatorily subject to automatic separation from service under 

5 U.S.C. Section 2255, and that the retention of Hearings Examiners be- 
yond the mandatory retirement age was inconsistent with Sections 7,8 
and 11 of the Administrative Procedure Act. The motion stated that 
plaintiff did not know the basis for Mr. Swift's employment by the Com- 
mission after the mandatory retirement age, but that such employment 


could have been effected only under color of either an alleged exemption 
from automatic separation under Civil Service Commission Rules, or 
under color of a reemployment of Mr. Swift after his retirement upon 
successive temporary appointments for a period not to exceed one year. 
Such rehiring after retirement would have been subject to the statutory 
condition that "an annuitant so reemployed shall serve at the will of the 
appointing officer." 5 U.S.C. Section 2263(a). Regardless of whether 
Mr. Swift's employment after mandatory retirement age was attempted 


by the Commission under color of either an exemption or of a rehiring 


after retirement, such reemployment in the capacity of a cera Exam- 


iner contravenes the requirements under the Administrative Procedure 
Act of Hearing Officers who are independent’in tenure and compensation 
of the appointing agency, and that Hearing Examiners may be removed 
by the employing agency "only for good cause established and determined 
by the Civil Service Commission (hereinafter called the "Commission") 
after opportunity for rehearing and upon the record thereo: ." Section 11, 
Administrative Procedure Act. | 
60. On May 15, 1962, Mr. Swift denied the aforesaid motion to dis- 
qualify him and to strike the record, and certified his ruling to we Com- 
mission. 
61. The hearings proceeded on May 15, 1962, and thereafter on the 
_ explicit understanding that by continuing to participate in the hearings, 
plaintiff had not waived and would not be deemed to have waived its ob- 
jections to Mr. Swift's status. 
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62. The Commission's staff filed a memorandum in opposition to 
plaintiff's motion that the Hearing Examiner be disqualified and the rec- 
ord be stricken, May 18, 1962. In said memorandun, the staff indicated 
that it had examined the official personnel folder of Mr. Swift. 

63. On May 22, 1962, after special permission had been obtained 
therefor from the Commission, plaintiff's counsel inspected said official 
personnel folder for Mr. Swift and saw, among other things, the following 
Notification of Personnel Action", on Standard Form 50, addressed to 
Mr. Swiit: 

a) Dated October 31, 1957, mandatorily retiring him as Hear- 
ing Examiner, GS-935-14, at salary of $11,395.00 per annum. (Exhibit A 
hereto). 

b) Dated November 1, 1957, giving him a temporary appoint- 
ment for a period not to exceed October 31, 1958 as Hearing Examiner. 
(Exhibit B hereto). 

c) Dated ‘August 12, 1958, correcting, effective November 1, 
1957, his temporary appointment as Hearing Examiner for a period not 
to exceed October 31, 1958, and stating: 

"As provided by the provisions of Section 13(a) of the Civil 

Service Retirement Act, you may be separated at the will of 

the appointing officer". (Exhibit C hereto). 

ad) Dated November 14, 1958, giving him a temporary appoint- 
ment as Hearing Examiner for a period not to exceed October 31, 1959, 
stating, "In accordance with Section 13(a) of the Civil Service Retirement 
Act, you may be separated at the will of the appointing office". (Exhibit 
D hereto). 

e) Dated September 30, 1959, giving him a temporary appoint- 
ment as Hearing Examiner for a period not to exceed October 31, 1959, 
effective as of September 21, 1959, also promoting Mr. Swift to Grade 
GS-935-15 at a salary of $13,070.00 per annum, and stating, "In accord- 
ance with Section 13(a) of the Civil Service Retirement Act, you may be 
separated at the will of the appointing office”. (Exhibit E hereto). 
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f) Dated November 6, 1959, giving him a temporary appoint- 
ment as Hearing Examiner for a period not to exceed October 31, 1960, 
and stating, "In accordance with Section 13(a) of the Civil Service Re- 
tirement Act, you may be separated at the will of the appointing office”. 
(Exhibit F hereto). | 

g) Dated November 1, 1960, giving him a temporary appoint- 
ment as Hearing Examiner for a period not to exceed October 31, 1961, 
and stating, "In accordance with Section 13(a) of the Civil Service Re- 
tirement Act, you may be separated at the will of the appointing office”. 
(Exhibit G hereto). 

h) Undated, giving him a temporary appointment as Hearing 
Examiner for a period not to exceed October 31, 1962, and stating, "In 
accordance with Section 13(a) of the Civil Service Retirement Act, you 
may be separated at the will of the appointing office’. (Exhibit H hereto). 

64, On May 28, 1962, the Commission denied plaintiff's motion to 
disqualify Mr. Swift and to strike the record of the hearings, stating inter 
alia that "the motion raises a question of first impression, having gov- 
ernment-wide implications affecting the validity of all proceedings pre- 
sided over by retired Hearing Examiners who have been reemployed”. 

In its opinion, the Commission stated with respect to on 
retirement employment of Mr. Swift, "such reemployment, made with 
Civil Service Commission approval, comes only after the Examiner has 
for many years conducted hearings and made decisions under conditions 


and standards of freedom from subservience, and of scrupulous | fairness 
and impartiality". Securities Exchange Act Release No. 6814. Securities 
Act Release No. 4496. May 28, 1962. | 

65. During the course of these proceedings Mr. Swift made numer- 
ous rulings which have directly or indirectly determined substantial ques- 
tions. Said rulings have adversely affected the plaintiff and substantially 
and improperly impeded presentation of plaintiff's case before the Com- 
mission. | 

66. Pursuant to plaintiff's motion, the Securities and Exchange 
Commission had, on May 21, 1962, recessed the hearings until the 
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Commission had ruled upon plaintiff's motion. The hearings resumed 
on May 28, 1962, at which time plaintiff asked that it be given copies of 
the orders of the Commission assigning Mr. Swift to function as a Hear- 
ing Examiner at all times from November 1, 1957 to that date. The 
Commission's staff declined to provide the requested documents or fur- 
nish the data, and the Hearing Examiner stated that he would deny any 
application by plaintiff for the issuance of a subpoena duces tecum re- 
questing such documents. The Hearing Examiner certified his afore- 
said ruling to the Commission, which affirmed the same on its order of 
June 4, 1962. 

67. Under Section 11 of the Administrative Procedure Act, an ad- 
ministrative agency cannot validly appoint a Hearing Examiner who is to 
serve at the will of such agency in proceedings to be conducted pursuant 
to Sections 7 and 8 of the Administrative Procedure Act. Since October 
31, 1957, when Mr. Swift was mandatorily retired, as required by law, 
the Commission has purportedly reappointed him as a Hearing Examiner 
on such a basis that he is serving at the will of the Commission. (Sec- 
tion 13(a) of the Civil Service Retirement Act, 5 U.S.C. 2263(a)) under 
which Mr. Swift has been purportedly reappointed by the Commission. 

It explicitly provides that he may be separated from such appointment 
at the will of the appointing office. Each of Mr. Swift's reappointments 
(other than the initial reappointment, which was corrected on August 12, 
1958) has specifically notified Mr. Swift that, "As required by the pro- 
visions of Section 13(a) of the Civil Service Retirement Act, you may be 
separated at the will of the appointing office". 

68. If, for any reason, Section 13(a) of the Civil Service Retire- 
ment Act were deemed inoperative, Mr. Swift would still be lacking the 
required independence inasmuch as his appointments stated that he was 
serving at the will of the appointing office. 

69. No Federal agency is authorized to rehire an employee auto- 


matically separated from service, except by virtue of the power granted 
by Section 13(a) of the Civil Service Retirement Act, which provides that 
a retired annuitant "shall serve at the will of the appointing office". If 
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the Commission is empowered to rehire Mr. Swift in any capacity after 
his retirement, it could be only on the statutory condition that he serve 
at the will of the Commission. | 
70. Successive temporary appointments for periods not to exceed 
one year cannot be validly made in the case of Hearing Examiners be- 
cause such successive reappointments deprive the Civil Service Com- 


mission of its exclusive jurisdiction to remove Hearing Examiners, be- 
cause a Hearing Examiner could then be removed for other reasons than 
"good cause" and because such removals may thereby be effected without 
affording an "opportunity for hearing" and the making of a record, and 
because the Hearing Examiner so removed could not obtain a review of 
his removal by the Civil Service Commission. 
"1. The use of successive temporary appointments of Hearing Ex- 
aminers is invalid, because it puts within the power of the employing 
agency the ability to pick, select and remove its Hearing Examiners, be- 
cause it obviates consultation between the employing agency and the Civil 
Service Commission, and does not give the Civil Service Commission an 
opportunity to prevent improper practices by an employing agency and 
does not make it clear to a Hearing Examiner that such practices should 
not be attempted. : 
72. Mr. Swift's retirement annuity amounted to $398.00 monthly, 
i.e., $4,776.00 per annum. Mr. Swift is at the present time being com- 
pensated at the annual rate of $14,055.00 in his putative capacity as Hear- 


ing Examiner. ! 
73. The Administrative Procedure Act provides for the separation 
of the functions of prosecution and adjudication, The procedures provid- 
ed were designed to accomplish this goal more or less mechanically, and 
to avoid placing parties in the embarrassing and burdensome position of 
having to charge or prove an inappropriate commingling of these functions. 


74, It is not incumbent upon plaintiff to show actual subservience, 
bias, prejudice or the lack, for the purpose of this action. Mr. Swift's 
lack of independence as required by the Administrative Procedure Act 


creates a possibility that a Hearing Examiner's conduct of a proceeding 
| 
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and his decision will not be completely unbiased. Section 11 of the Ad- 
ministrative Procedure Act reflects the judgment of Congress that when 
a Hearing Examiner is not independent of the employing agency with re- 
spect to compensation and tenure, a possibility of prejudice and bias ex- 
ists, and that possibility alone is inconsistent with traditional concepts 
of due process reflected in the Constitution and in the Administrative 
Procedure Act. 

75. The Commission's failure to assign a qualified Hearing Exam- 
iner to preside at these hearings permeates the entire proceedings and 
invalidates any possible orders based on purported evidence taken before 
Mr. Swift. The error goes to the heart of the proceedings and the re- 
quirements of fairness dictate the striking of the entire record of pro- 
ceedings taken while Mr. Swift presided thereat. 

76. Prior to April 25, 1962, plaintiff had no knowledge of the facts 
that disqualify Mr. Swift as Hearing Examiner. On the contrary, the Com- 
mission had locked within its confidential files the information which 
could have put plaintiff on notice that Mr. Swift was not qualified to pre- 
side as Hearing Examiner in the proceedings involving plaintiff. The 
Commission omitted to state the material facts necessary to apprise 
plaintiff that its rights were being jeopardized by the employment of Mr. 
Swift as a Hearing Examiner. 

77. The employment of Mr. Swift as a Hearing Examiner in the 
proceedings has grossly prejudiced plaintiff and deprived it of a fair 
hearing in violation of the Fifth Amendment to the Constitution and of 
the Administrative Procedure Act. 

78. Moreover, if the hearing is allowed to continue with Mr. Swift 
presiding, plaintiff will suffer further irreparable harm and damage of 
an unusually severe, unwarranted and excessive character, in that the 
very pendency of such proceeding has already destroyed a substantial 
part of plaintiff's business, as alleged in Paragraph 36 herein above. 


79. This situation will continue so long as the proceedings are 
conducted by Mr. Swift. The longer such proceedings continue with Mr. 
Swift presiding, the more difficult or impossible it will be for plaintiff, 
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regardless of whether it is ultimately vindicated, to restore its business 
to its previously prosperous condition. oe 
80. Mr. Swift's participation in the proceedings was violative of 
Section 11 of the Administrative Procedure Act and the basic concepts 
of fair play and due process that require a fair hearing before an impar- 
tial Hearing Officer. Z 
81. If the hearing is allowed to continue, plaintiff will suffer ir- 
reparable harm and damage in that it will lose time and be subject to 
the great expense of participating in an invalid hearing and Mr. Swift 
will make rulings, determinations and recommendations which would 
deprive plaintiff of its basic right to a hearing before an independent 
Hearing Officer. 


82, Plaintiff has no adequate remedy at law. 


WHEREFORE, plaintiff prays as follows: 
1, That the defendant, SECURITIES AND EXCHANGE COMMIS - 
SION, each of its defendant members, and its members, agents and em- 
ployees be restrained and enjoined by temporary restraining order by 
preliminary injunction pendente lite and permanently from further con- 
tinuing and prosecuting the pending proceedings entitled In the Matter 
of Pearson Corporation, File No. 24 B-1077" and "In the Matter of R.A. 
Holman & Co., Inc., File No. 8-6859." | 
2. That the defendants be ordered to vacate and discontinue the 
aforesaid proceeding. 
3. That the defendants be ordered to strike the record of the 
hearings in the aforesaid proceeding. | 
4, That plaintiff be awarded costs and disbursements in this ac- 


tion. 
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5. That this Court grant such other and further relief as it may 
deem proper. 
Respectfully submitted, 
/s/ Milton V. Freeman 
/s/ Edgar H. Brenner 


1229 - 19th Street, N.W. 
Washington 6, D. C. 


/s/ Stanley D. Halperin 


54 Wall Street 
Of Counsel: ; New York 5, New York 


ARNOLD, FORTAS &' PORTER Attorneys for R. A. Holman & Co., Inc. 
1229 - 19th Street, N. W. 
Washington 6, D. C. 


Dated: June 12, 1962 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


RICHARD A. HOLMAN, being duly sworn, deposes and says, that 
he is the President of R. A. Holman & Co., Inc., the plaintiff in the fore- 
going action; that he has read the foregoing complaint and knows the con- 
tents thereof, and the matters and things therein stated he verily believes 
to be true. 

/s/ Richard A. Holman 


Subscribed and sworn to before me this 11th day of June, 1962. 


/s/ Marguerite E. O'Brien 
Notary Public D. C. 


My Commission expires: 
April 14, 1966 
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EXHIBIT A 
Standard Form 50 U. 8S. SECURITIES AND 


October 1949 EXCHANGE COMMISSION 
*** NOTIFICATION OF PERSONNEL ACTION 


1. Name (* * *) 2. Date of Birth 3. Journal or 
Action No. 
Mr. William W. Swift 10-22-87 
This is to notify you of the following action affecting your employment:| 


5. Nature of Action (* * *) |6. Effective Date | 7. Civil Service or Oth 
Legal Authority | 
Retirement (Mandatory 10-31-57 


Hearing Examiner 8. Position Title 


$-935-14, $11,395 9. Service, Series, 
Grade, Salary 


10. Organizational 
Designations 


11. Headquarters 


12. Fieldor Dept'l 


17. Appropriation | 18. Subject to | 19. Date of 
5 Appointment 
ment Act Affidavits 
(Yes) (No) Gavi nd) 


21. REMARKS: This action is subject to all applicable laws, rules, 2 
lations and may be subject to investigation and approval by the U. 8. Civil 
Service Commission. The action may be corrected or cancelled if not in 
accordance with all requirements. 


Subject to FEGLI 


Entrance Effieincy Rating 


4. PERSONNEL FOLDER COPY 
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EXHIBIT B 


Standard Form 50 U. S. SECURITIES AND 
October 1949 EXCHANGE COMMISSION 


asi NOTIFICATION OF PERSONNEL ACTION 


ee — ——— —— ee 
1. Name (* * *) 2. Date of Birth | 3. Journal or 4. Date 


Action No. 
Mr. William W. Swift 10-22-87 422 11-1-57 


This is to notify you of the following action affecting your employment: 


5. Nature of Action (* * *)| 6. Effective Date | 7. Civil Service or Other Legal 
Authority 
(MTE 10-31-58) | SF-59, Central Office, dtd 
Temporary Appointment 11-1-57 10-7-57, C.S. Reg. 34.3 
FROM TO 
8. Position Title Hearing Examiner 


Fed.Emp.Sal.Inc 1-12-58 $12,555 ($7779-SEC) 
Act 1958 


9. Service, Series,} GS-935-14, $11,395 perannum 
Grade, Salary 


10. Organizational | Office of Hearing Examiner 
Designations 


11. Headquarters Washington, D. C. 


‘7 Field _/ Departmental 
i4. Position Classification 
Action 


x GS-14-2 


17. Appropriation | 18. Subject to 19. Date of Ap-| 20. Legal Resi- 
C.S. Retire- pointment __— dence 
ment Act Affidavits /_/ Claimed 
(Yes--No) ) a 

: L/ Proved - 


No State: 

21. REMARKS: This action is subject to all applicable laws, rules, and regula- 
tions and may be subject to investigation and approval by the U. S. Civil 
Service Commission. The action may be corrected or cancelled if not in 
accordance with all requirements. 


Grade and classification of position subject to post audit and correction by 
agency personnel office or by the Civil Service Commission. 


Ineligible for coverage under FEGLI under this appointment. 


In accordance with Section 13(b) of the Civil Service Retirement Act, the 
salary as shown in Item 9 is subject to a deduction of $398.00 monthly, 
which you will receive as your retirement annuity in a separate check. 


Entrance Efficiency Rating Director of Personnel 
22. Signature or Other Authentication 


4. PERSONNEL FOLDER COPY 


[EXHIBIT C] 


Standard Form 
Rev. July 1957 
«x * * NOTIFICATION OF PERSONNEL ACTION 


1. Name (* * *) 2. Date of Birth | 3. Identifi 
SWIFT, William W., Mr. 10-22-87 422 


4. This is an official notice of the personnel action described below, which af- 
ects your employment. General information concerning your employment 


of Action Legal Authorit: 
Remora Srp ie 11-1-57 ST-59, Central Offics, dtd 
(NTE -58) (Reem- 10-7-57, C.S. Reg. 34-3 
ployed Annui (CORRE : oe 


8. Position Title 
And Number 


- Series, Grade, | 1-12-58 - $12,555 ($7779.85) 
Salary GS-935-14, $11,395 per annum 
- NameandLo- | Office of Hearing Examiners 


cation of Office Washington, D. C. 
by Which ° 


Employed 
- Duty Station 


— __ Apportionment 
: ee L/ ¥es / / Waived | 


. a 14. Tenure Group 15. Position Occupied is in the: 
10-pt. }10-pt. __ Competitive _ 'Excepted 
16. Appropriation 17. Payroll Deductions |18. Date of Appointment 
From: CSR | FICA | FEGLI Affidavits (* he *) 
To: Excl 


19. REMARKS: : 
** * * x ** x 


Reemployed without a break in service following Retirement - Mandatory 
| 


effective 10-31-57, 


As required by the provisions of Section 13(a) of the Civil Service Retire- 
ment Act, you may be separated at the will of the appointing officer. 

In accordance with Section 13(b) of the Civil Service Retirement Act, the 
salary as shown in Item 9 is subject to a deduction of $398.00, which you will 
receive as your retirement annuity in a separate check. | 

FLBLI retained as an annuitant. 

Corrects Item 5 on SF-50 and 11-1-57 which read "Temporary ‘Appoint- 
ment (NTE 10-31-58) and Item 21, line 3 which read "Ineligible for coverage 
under FEGLI under this appointment" and omitted information concerning the 
requirements of Section 13(a) contained in second sentence above. | 
20. Emplo Department or Agency 22. Signature (* * *) and Title 

U.8. SECURITIES AND EXCHANGE Harry Pollack | 
COMMISSION Director of Personnel | 
aie** ss SSSSSSSCS~*~«dSCi 8 atte: 8-12-58 | 


Standard Form *** 
Rev. duly 1957 
Se bse bye NOTIFICATION OF PERSONNEL ACTION 


2. Date of Birth | 3. Identification * ** 
10-22-87 168-59 
. This is an official notice of the personnel action described below, which af- 
your employment. General information concerning your employment 
: de of this form. 
5. Nature of Action (*'* *) 
Temporary Appointment of Action Legal Authority 


NTE 10-31-59 (Reemploy SF-59, Central Office dtd 9-26-5 
ed Annuitant) 11-1-58 58, C.S. Reg 34.3 


. Position Title | To- Hearing Examiner - 2 
And Number 


. Series, Grade, GS-935-14, $12,555 per anni 
Salary 


. Name and Lo- Office of the Hearing Exami- 
cation of Office; ner, Washington, D. C. 
by Which 
Employed 


11. Duty Station 


_— Apportionment 


Apportioned — 
12. Dosition L/ Yes /_/ Waived 


14. Tenure Group 15. Position Occupied is in the: 
___ Competitive _ Excepted 
L./ Service Ls/ Service 


16. Appropriation 17. Payroll Deductions |18. Date of Appointment 
From: CSR | FICA | FEGLI Affidavits (* * *) 
¢ Excl, 


xk * ** * * ee 
Terminated from prior temporary appointment effective 10-31-58. 
In accordance with Section 13(a) of the Civil Service Retirement Act, you may 
be separated at the will of the appointing office. 
FEGLI retained as an annuitant. 
The salary shown in Item 9 above will be reduced by $898.00 monthly, which 
you will receive in a separate check as your annuity, as required by Section 
13(b) of the Civil Service Retirement Act. 


20. Employing Department or Agency 22. Signature (* * *) and Title 
U.S. SECURITIES AND EXCHANGE Harry Pollack 
COMMISSION Director of Personnel 
23. Date: 11-14-58 


Standard Form * 
Rev. July 1957 
*** NOTIFICATION OF PERSONNEL ACTION 


2. Date of Birth | 3. Identification *** 
10-22-87 204-60 


4. This is an official notice of the personnel action described below, which af- 
your employment. General information concerning your employment 
appears on the reverse side of this form. i 
5. Nature of Action (* * *) | 6. Effective Date { 7. Civil Service or Other 
Temporary Appointment of Action Legal Authority 
Rava tO oe (Reemploy: 9-21-59 - C.S. Reg. 34.4(a) | 


From- . Position Title 
Hearing Examiner (Gen- And Number 
eral) - 2 


GS-935-14, $12,555 per . Series, Grade, GS-935-15, $13,070, 
annum Salary 


Office of Hearing Exami- . Name and Lo- 
ners, Washington, D. C. cation of Office 
by Which 
Employed 
. Duty Station 
Apportionment 


Apportioned — pee 
. peeition 1 _/ Yes [ / Waived | 


13. Veteran Preference 14. Tenure Group 15. Position Occupied is in the: 
10-pt. }10-pt. __ Competitive _ |Excepted 
Disab.|Other m [x/ Service L_/Service 

16. Appropriation 


From: 
To: 


19. REMARKS: 


*** * * x ee | 
| 
| 


This action is in accordance with certificate issued by the Civil Service Com- 
mission in letter dated 9-21-59. 

Terminated from prior temporary appointment effective 9-20-59. 
in accordance with Section 13(a) of the Civil Service Retirement Act 
be separated at the will of the appointing office. 
FEGLI retained as an annuitant, 

The salary shown in Item 9 above will be reduced by $398.00 monthly, which 
you will receive in a separate check as your anmuity, as required by Section 
18(b) of the Civil Service Retirement Act. 


20. Employing Department or Agency 22. Signature (* * *) and Ti 


U.S. SECURITIES AND EXCHANGE 
COMMISSION 


23. Date: 9-30-59 | 
| 
i 


Standard Form *** 
Rey. duly 1957 
“** NOTIFICATION OF PERSONNEL ACTION 


1. Name (* * *) 2. Date of Birth | 3. Identification *** 
SWIFT, William W., Mr. 10-22-87 


4. This is an official notice of the personnel action described below, which af- 
fects your employment. General information concerning your employment 
appears on the reverse side of this form. 

5. Nature of Action (* * *) 6. Effective Date | 7. Civil Service or Other 
Temporary Appointment of Action Legal Authority 
NTE 10-31-60 (Reemploy 11-1-59 SF 59, Central Office dtd 10/15, 

ed Annuitant) 59 C.S, Reg. 34.3 


. Position Title | To- Hearing Examiner (Gene: 
And Number al) - 1760. 


. Series,Grade, | GS-935-L5, $13,070 per a 

Salary Fed. Emp. Sal. Inc Act 1960 
7-10-60, $14,055 

. Name and Lo- Hi sd 
cation of Office Office of the Hearing Exami- 
by Which ners, Washington, D. C. 
Employed 

- Duty Station 

__ Apportionment 


Apportioned — APP 
12. position L/ Yes [ / Waived 


14. Tenure Group 15. Position Occupied is in the: 
__ Competitive __ Excepted 
Lx/ Service L_/ Service 


16. Appropriation ‘oll Deductions |18. Date of Appointment 
From: CSR | FICA | FEGLI Affidavits (* * *) 
To: : 


19. REMARKS: 
x * * j ** * ** * 
Terminated from prior temporary appointment effective 10/31/59. 
In accordance with Section 13(A) of the Civil Service Retirement Act, you may 
be separated at the will of the appointing officer. 
FEGLI retained as an annuitant. 
The salary shown in Item 9 above will be reduced by $398.00 monthly, which 
you will receive in a separate check as your annuity, as required by Section 
18(b) of the Civil Service Retirement Act. 


20. Employing Department or Agency 22. Signature (* * *) and Title 
U.S. SECURITIES AND EXCHANGE Director of Personnel 


COMMISSION 
23. Date: 12-659 


Standard Form ** 
Rev. July 1957 
+** NOTIFICATION OF PERSONNEL ACTION 


1. Name (* * *) 2. Date of Birth | 3. Identification *** 
SWIFT, William W., Mr. 10-22-87 387-61 | 


4. This is an official notice of the personnel action described below, which af- 
fects your employment. General information concerning your employment ~ 
appes de of this form. 

5. Nature of Action (* * *) | 6. Effective Date | 7. Civil Service or Other 

Temporary Appointment of Action Legal Authority | 

NTE 10-31-61 (Reemplo SF 59, C.O. dated 10/27/60 

REE A Geemployed 11-1-60 C.S. Reg $4.3 | 


. Position Title ] To- Hearing Examiner ~ 1760 
And Number | 


. Series, Grade, GS-935-15, $14 055 | p 
eee » $14, per 


. Name and Lo- Office of Hearing Examiners, 
cation of Office | Washington, D.C. | 
by Which 
Employed 

. Duty Station 

__ Apportionment 


Apportioned —_— 
a Position L/ Yes /_/ Waived 


Zi 
10-pt. }/10-pt. _ Competitive __ 
Disab.| Other m Lx/ Service 


16. Appropriation 17. Payroll Deductions |18. Date of Appointment 
From: CSR | FICA | FEGLI Affidavits (* * *) 
. | 


x * * ** * “ee 
Terminated from prior temporary appointment effective 10/31/60. 
in accordance with Section 13(a) of the Civil Service Retirement Act, you may 
be separated at the will of the appointing office. 
FEGLI retained as an annuitant. 

The salary shown in Item 9 above will be reduced by $398.00 monthly, which 
you will receive in a separate check as your annuity, as required by Section 
13(b) of the Civil Service Retirement Act. 


20. Employing Department or Agency 22. Signature (* * *) and Title 
U.S. SECURITIES AND EXCHANGE /s/Albert [Wegible] 
COMMISSION Ass't Director of Personnel 

23. Date: _11-1-60 


[EXHIBIT H] 


Standard Form *** 
Rev. July 1957 
+ ** NOTIFICATION OF PERSONNEL ACTION 


1. Name (* * *) 2. Date of Birth | 3. Identification * ** 
SWIFT, William W., Mr. 10-22-87 587-62 

4. This is an official notice of the personnel action described below, which af- 
fects your employment. General information concerning your employment 
appears on the reverse side of this form. 

5. Nature of Action (* * *) 6. Effective Date | 7. Civil Service or Other 
Temporary Appointment of Action Legal Authority 
NTE 10-31-62 - Renewal 11-1-61 CS Reg. 34-3, SF 59, D-24899 

C.O, Dtd 11/7/61 


8. Position Title | To- Hearing Examiner - 1760 
And Number 


9. Series,Grade, | , GS-935-15 $14,055 per a 
Salary 


10. Name and Lo- Office of Hearing Examiners, 
cation of Office| Washington, D. C. 
by Which 
Employed 

11. Duty Station - 


___ Apportionment 


Ss [7 Yes [/ Waived 


14. Tenure Group 15. Position Occupied is in the: 
pit _.. Competitive _  Excepted 
[x/ Service L/ Service 


16. Appropriation 17. Payroll Deductions |18. Date of Appointment 
From: CSR | FICA | FEGLI Affidavits (* * *) 
To: : 


19. REMARKS: 
~_* * i ** * ** * 
Terminated from prior temporary appointment effective 10/31/61. 
In accordance with Section 13(a) of the Civil Service Retirement Act, you may 
be separated at the will of the appointing office. 
FEGLI retained as an annuitant. 
The salary shown in Item 9 above will be reduced by $398.00 monthly, which yo 
will receive in a separate check as your annuity, as required by Section 13 (b) 
of the Civil Service Retirement Act. 


20. Employing Department or Agency 22. Signature (* * *) and Title 
U.S. SECURITIES AND EXCHANGE 


23. Date: Director of Personnel 
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EXHIBIT I 


[Filed June 21, 1961] 
AFFIDAVIT OF CHARLES H, EISENHART 

CITY OF WASHINGTON .-.,) 
‘DISTRICT OF COLUMBIA ) a i 

CHARLES H. EISENHART, being duly sworn, deposes and says: 

1. Iam an Assistant Director of the Division of Corporation Fi- 
nance of the Securities and Exchange Commission, defendant herein, 
having served in that capacity for more than the past 8 years. 

2. The registration statement filed on March 30, 1960 by Pearson 
Corporation under the Securities Act of 1933 was examined by one of the 
branches of the Division of Corporation Finance of the Securities and 
Exchange Commission under my supervision and I reviewed the files and 
conferred with members of the staff with respect to the registration state- 
ment in my capacity as an Assistant Director of the Division of eae 
tion Finance. 

3. The official records of the Commission show that the registra- 
tion statement of Pearson Corporation, as originally filed on March 30, 
1960, was ultimately withdrawn on December 29, 1960 after a merger of 


Pearson Corporation with Grumman Boats, Inc. Subsequent to the orig- 
inal filing date, amendments to the registration statement were filed May 
24, 1960, August 16, 1960 and October 28, 1960. 

4. The registration statement proposed a public Pee of 50,000 
shares of Pearson Corporation common stock. A filing fee based upon a 
proposed maximum offering price of $15.00 per share was paid by Pear- 
son Corporation, which indicated the offering price of the shares to the 
public would approximate $15.00 per share. 

5. The staff of the Division of Corporation Finance, in the course 
of its examination and review of the registration statement, also reviewed 
the letter of notification and offering circular which Pearson Corporation 
had filed with the Commission a year earlier when it had made a public 
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[Exhibit I to the Complaint] 
offering of 175,000 shares of common stock. According to the Regula- 
tion A material filed by Pearson Corporation with the Commission, the 
common stock was offered to the public at $1.00 per share, the public 
offering commenced on April 24, 1959 and was completed on April 28, 


1959. R. A. Holman'& Co., Inc. was named as underwriter of the Regu- 


lation A offering and the same firm was named as the proposed under- 
writer of the 50,000 shares covered by the registration statement filed 
on March 30, 1960. 

6. The regularly published over-the-counter market quotations 
(commonly called "pink sheets” and published by the National Daily Quo- 
tation Service, Inc.) were reviewed by the staff and these showed that 
five dealers were quoting Pearson common stock at $10.25 — $11.25 on 
March 30, 1960, the filing date of the registration statement. It was also 
noted that the stock/had been quoted in the latter part of January 1960 in 
the range of $13.50 - $14.50. In view of the price increase which had oc- 
curred in less than a year subsequent to the Regulation A offering at a 
reported price of $1.00 per share in late April 1959, the staff initiated 
additional inquiries into the facts and circumstances of the Regulation A 
underwriting and the increase in the price of the stock. 

1. Photocopies of certain books and records of R. A. Holman & 
Co., Inc. relating to that firm's underwriting and trading in shares of 
Pearson Corporation were supplied to the staff on July 15, 1960 at its 
request. From these records of R. A. Holman & Co., Inc. the staff 
learned that a substantial block (31,000) had been purchased by Richard 
A. Holman and members of his family for their own personal accounts 
at $1.00 per share at the time of the Regulation A underwriting in April 
1959, when the stock was reportedly being offered to the public. At the 
time those purchases were made the Commission's public files show 
that Richard A. Holman was President and a Director of R. A. Holman 
& Co., Inc., the underwriter, and he also became a Director of Pearson 
Corporation. The staff also learned from the records of R. A. Holman & 
Co., Inc. that the shares purchased by Richard A. Holman and members 
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[Exhibit I to the Complaint] 
of his family for $1.00 per share were subsequently resold to R. A. Hol- 
man & Co., Inc. at various prices up to $6.50 per share and that the 
shares had been resold by R. A. Holman & Co., Inc. to the public at 
various prices, all of which exceeded the reported public offering price 
of $1.00 per share. In addition, the staff discovered newspaper adver- 
tisements published at the end of April 1959, announcing that all shares 
of Pearson common stock in the offering to the public had been sold. A 


similar statement was made in a legend stamped on the offering eer 
distributed to the public beginning April 28, 1959. 

8. The facts outlined above which were developed by the staf in 
the regular course of its examination and review of the registration 
statement filed by Pearson Corporation made it evident to the staff that 
the Regulation A offering made in April 1959 had not complied with the 
applicable terms and conditions of Regulation A and that the exemption 
from registration claimed by Pearson Corporation at that time was not 


available to it. Accordingly, the staff recommended to the Commission 
that an order be issued temporarily suspending the Regulation A exemp- 


tion claimed by Pearson Corporation. The Commission's order dated 
September 16, 1960 resulted from the staff recommendation. 
9. The position of the staff of the Commission regarding the Regu- 

lation A exemption was known to counsel for Pearson Corporation and 
R. A. Holman & Co., Inc., and was discussed at length with them in a 
conference on September 14, 1960, at which the President of Pearson 
Corporation was also present. Following this conference, Milton V. 
Freeman, as counsel for Pearson Corporation, sent a letter dated Sep- 
tember 15, 1960 to the Commission requesting that any Regulation A 
proceedings not be made public and that counsel be afforded an oppor- 
tunity to be heard by the Commission on that question. 

10. Another letter dated September 19, 1960 was received from Ed- 
ward Harris, Jr. (of Harris, Beach, Keating, Wilcox, Dale & Linowitz in 
Rochester, N.Y.), counsel for R. A. Holman & Co., Inc., in which he re- 
quested that the Commission take no public action with respect to the 
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broker-dealer registration of R. A. Holman & Co., Inc. Also, on Sep- 
tember 19, 1960, Clinton J. Pearson, President of Pearson Corporation, 
requested that the Commission reconsider whether the Regulation A 
suspension proceeding and the broker-dealer revocation proceeding 
should be private rather than public. 


11. A further letter dated September 23, 1960 was received from 
Milton V. Freeman requesting that whatever action deemed necessary 
by the Commission against Pearson Corporation be done by means of a 
private hearing. The letter requested "a hearing before the Commis- 
sion itself, if possible, or an immediate reference to the Commission" 


and concluded: 


"TJ urge that an immediate hearing be given, for if the matter 


is as pressing as we have been led to believe, then certainly there 


can be no objection to giving the Company an opportunity to defend 
itself at the earliest possible date and before the adverse publicity 


and injury that must of necessity flow from a matter such as this." 


12. Each of the requests to which reference is made in paragraphs 
9, 10 and 11 above was considered by the Commission as well as by the 
staff, and as the Commission orders dated September 16 and 26, 1960 
show, the respective hearings were made public. 


13. In response to the letter dated September 23, 1960 from Milton 
V. Freeman, the Commission replied by telegram: 


‘Re: Pearson Corp., File 24B-1077. If your letter of September 
23d constitutes a request for hearing pursuant to Rule 261 of Regu- 
lation A under the Securities Act of 1933, a hearing before a hear- 
ing examiner will be scheduled for Wednesday, September 28, 1960, 
the first available date, if you communicate with me promptly. Un- 
der Section 21 of that Act said hearing must be public." 
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14. In reply, Milton V. Freeman sent to the Commission a tele- 
gram which read: 


"Reurtel Pearson Corporation File No. 24-B-1077 September 23 
my letter to Chairman September 23 not repeat not a request for 
public hearing but instead specifically stated 'before any publicity 
is released.’ If Commission insists that public hearing is only 
type of hearing it will hold company will advise whether it desires 
such hearing within time provided by purported Commission ac- 
tion September 16." | 


15. Pearson Corporation on October 12, 1960 requested a hear- 
ing pursuant to Rule 261 under the Securities Act of 1933 and the Com- 
mission set the matter down for hearing before a hearing examiner, to 


commence on November 21, 1960. 


/s/ CHARLES H, EISENHART 


[JURAT dated June 20, 1961] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
R.A. HOLMAN & CO., INC., 
Plaintiff, 
Ve Civil Action No. 1888-62 


SECURITIES AND EXCHANGE 
COMMISSION, et al., 


Defendants ) 


MOTION FOR PRELIMINARY INJUNCTION 

The plaintiff R.A. Holman & Co., Inc. by its attorneys moves the 
Court for an Order granting preliminary injunction against the defendants 
Securities and Exchange Commission, William L, Cary, Byron D. Wood- 
side, Manuel F. Cohen, J. Allen Frear, Jr., Jack M. Whitney I, and 
William W. Swift, their agents, servants, employees, attorneys and 
privies, from holding hearings in and further continuing and prosecuting 
the consolidated proceedings pending before the Securities and Exchange 
Commission entitled "In the Matter of Pearson Corporation, File No. 
24B1077" and "In the Matter of R.A. Holman & Co., Inc., File No. 
8-6859"; pending this suit until further Order of the Court upon the 


grounds and in accordance with the prayers as set forth in the verified 
complaint and Sear of Stanley D. Halperin filed herein. 
/s/ Milton V. Freeman 


/s/ Edgar H. Brenner 


* * * 


/s/ Stanley D, Halperin 
* * * 
Attorneys for R.A, Holman & Co., Inc. 
Of Counsel: 


ARNOLD, FORTAS & PORTER 
x * * 


Dated: June 12 , 1962 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R.A. HOLMAN & CO., INC., 
Plaintiff 
v. 
SECURITIES AND EXCHANGE 
COMMISSION, et al., 
Defendants ) 


Civil Action No, 1888-62 | 


ANSWER 
The defendants Securities and Exchange Commission, William L. 
Cary, Byron D. Woodside, J. Allen Frear, Jr., Manuel F, Cohen, and 
Jack M. Whitney Il, as and for their answer to the complaint herein, 
allege: | 


FIRST DEFENSE | 
(To Count I of the Complaint) 

1. Defendants deny the allegations contained in paragraphs 32, 33, 
38, 40, 41, 43 and 44 of the complaint and, as will appear hereinafter, 
deny various allegations contained in other paragraphs of the complaint, 
The accuracy of certain of the allegations of the complaint may | be sub 
judice before the Commission in R.A. Holman & Co., Inc., etc., SEC 
Files Nos. 8-6859, 24B-1077 and 8-9320, hereinafter referred to as the 
“consolidated proceeding." The denials of any such allegations herein 
are for the purposes of this action only and are not to be taken as any 
prejudgment of any of the facts in issue in the consolidated proceeding. 

2. Defendants admit the allegations contained in paragraphs 2, 3, 
4, 7, 12, 15, 20, 26, 27 and 29 of the complaint, 

3. Defendants deny the allegations in paragraph 1 of the arora 
that plaintiff has a cause of action under the Due Process Clause of the 
Constitution of the United States, the Administrative Procedure Act, or 
the Securities Exchange Act of 1934. Defendants admit that the latter 
Act is a law of the United States regulating commerce. Defendants allege 
that the consolidated proceeding sought to be enjoined by the plaintiff 
arises not only under that Act but also under the Securities Act of 1933 
and Regulation A thereunder. 
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4. Defendants admit the allegations in paragraph 5 of the complaint 


that on March 30, 1959, Pearson Corporation, a corporation engaged in 
the manufacture of fiberglass boats, filed a notification and offering 
circular with the Boston Regional Office of the Securities and Exchange 
Commission covering a proposed public offering of 175,000 shares of its 
common stock at $1 per share, the plaintiff was the underwriter for the 
offering and that the offering was purportedly pursuant to Regulation A 
put defendants deny any implication that the filing was in accordance 
with the conditions of Regulation A, 

5. The defendants deny the allegations of paragraph 6 of the com- 
plaint except that defendants admit that had Regulation A been available 
to the Pearson issue referred to therein, the offering of that issue could 
have been commenced on April 24, 1959, and defendants also admit that 
some portion of the ‘issue was ultimately sold to the public by the plaintiff 
as underwriter. 

6. The defendants deny the allegations contained in paragraph 8 
of the complaint except that they admit that a registration statement was 
filed by Pearson Corporation on March 30, 1960, which set forth the 
excerpts quoted in said paragraph, Defendants allege that the last two 
of the three excerpts quoted were deleted in the registration statement 
by an amendment to the registration statement filed with the Commission 
on October 28, 1960; and that in said amendment the first excerpt was 
changed to read as follows: 

t |. This was arranged by recapitalization and a sale in April 1959 
of 175,000 shares of common stock through R.A. Holman & Co., 

Inc. of New York, who received as underwriters commissions of 

$26,250 and expenses of $8,750.” 

7, Defendants deny the allegations in paragraph 9 of the complaint 
that in or about April 1960 the Commission's Division of Corporation 
Finance instituted an informal investigation of circumstances and events 
relating to the matters set forth in clauses (i) - (iv) thereof but admit 
that personnel in the Commission's Division of Corporation Finance 
began an examination in April 1960 of the registration statement that 
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had been filed by Pearson Corporation on March 30, 1960, and that said 
examination led to inquiries regarding the matters set forth in clauses 
(i)-(iv), as more fully set forth in paragraphs 31-32 hereof. ! 

8, Defendants deny the allegations in paragraph 10 of the complaint 
that the consolidated proceeding against plaintiff stems from any inves- 
tigation of the Commission's Division of Corporation Finance instituted 
in or about April 1960 but admit that the proceeding stemmed in| part 
from the examination of the registration statement begun at that time, 
as described in paragraphs 31-32 hereof. 

9, Defendants admit the allegations contained in paragraph 11 of 
the complaint but deny any implication therein that plaintiff or Pearson 
Corporation have not had an opportunity for hearing with respect to the 
issues raised by the Commission's order of September 16, 1960. 


10. Defendants deny the allegations in paragraph 13 of the complaint, 
except that they admit that the issuance of the order of September 16, 


1960, invoked Rule 252(e)(2) of Regulation A. 
11, Defendants admit the allegations contained in paragraph 14 of 
the complaint, except that they deny that the grounds set forth in the 
order of September 26, 1960, were identical to those set forth in the 
order of September 16, 1960. Copies of the Commission's orders of 
September 16 and 26, 1960, and November 15, 1960, which recite the 
charges against plaintiff, are attached hereto and incorporated herein by 


reference as Exhibits A, B and C, respectively. 
12. Defendants admit the allegations of paragraph 16 of the complaint 

that defendant Byron Woodside, a present member of the Commission 

(who became such on July 15, 1960) previously had been a director of 

the Commission's Division of Corporation Finance and as such had, 

during the period of his directorship, ultimate responsibility to! the Com- 

mission for all work of that Division, but defendants deny the allegations 

that the defendant Woodside participated in the initiation, Conduct and 

supervision of any investigation relating to plaintiff's activities in 


connection with the Pearson registration statement and deny that the 
defendant Woodside thereby acquired substantial knowledge of the facts 


in issue. | 
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18, Defendants admit the allegations of paragraph 17 of the com- 
plaint that defendant Manuel F. Cohen, a present member of the Com- 
mission, was successively Acting Director and Director of the Division 
of Corporation Finance from about July 16, 1960, through September 22, 
1961 (and continued in this capacity until October 11, 1961) and that 
during said period was ultimately responsible for the participation of 
that Division in the initiation, conduct and supervision of the consolidated 
proceeding and that Mr. Cohen acquired some knowledge of facts in 


issue in said proceeding but deny that Mr, Cohen participated in said 


investigation or in the prosecution of the proceeding. 

14, Defendants admit the allegations of paragraph 18 of the 
complaint that subordinates of the defendant Cohen in the Division of 
Corporation Finance at the time he was Director thereof furnished him 
with some information relating to Pearson Corporation but deny all 
other allegations of paragraph 18, 

15. The defendants deny the allegations in paragraph 19 of the 
complaint that the charges set forth in and issues raised by the various 
orders relating to the offer, sale and distribution of the stock of Pearson 
Corporation under the letter of notification purportedly pursuant to 
Regulation A were for the most part based upon facts developed and 
conclusions reached by personnel in the Commission's Division of 
Corporation Finance during the course of an informal investigation but 
admit that these charges were partly based thereon and allege that they 
were partly based upon facts developed and conclusions reached during 
the course of the formal investigation which began on August 4, 1960. 

16. Defendants deny the allegations in paragraph 21 of the com- 
plaint, except that defendants admit the consolidated proceeding pending 
before the Commission involves common questions of fact and that cer- 
tain of the charges have stemmed from the examination of the regis- 
tration statement of Pearson Corporation by Charles H. Eisenhart, then 
Assistant Director of the Division of Corporation Finance, and his sub- 
ordinates, referred to in paragraphs 31-32 hereof. 
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17, Defendants deny the allegations in paragraph 22 of the com- 
plaint except that defendants admit that during the progress of the con- 
solidated proceeding the Commission made various rulings relating to 
the evidence, adjournments, and similar matters. 

18, Defendants deny the allegations in paragraph 23 of the complaint, 
except that defendants admit that on May 10, 1962, the United States Court 
of Appeals for the District of Columbia Circuit decided Amos Treat & 

Co. v. Securities and Exchange Commission, which involved questions 


relating to Commissioner Cohen's participation by reason of his prior 
staff service. | 
19. Defendants admit the allegations in paragraph 24 of the 
complaint and in addition allege that in plaintiff's inquiry of April 7, 1961, 
the plaintiff did not indicate that the information sought was for the pur- 


pose of ascertaining whether any Commissioner was disqualified but 


stated that the purpose was to ascertain whether there were improper ex 
parte communications between the staff and members of the Commission; 
defendants attach hereto and incorporate herein by reference Exhibit D, 

a copy of the plaintiff's motion of April 7, 1961, and Exhibit E, a copy 


of the Commission's order of June 1, 1961, referred to in paragraph 24 
of the complaint. | 

20. Defendants admit the allegations of paragraph 25 of the com- 
plaint and allege in addition that the Commission fully set forth its reasons 
for denial of said motion in a Memorandum Opinion and Order of May 28, 


1962, which is attached hereto and incorporated herein by reference as 
Exhibit F. ! 

21. Defendants admit the allegations of paragraph 28 of the com- 
plaint and allege in addition that the Commission in a minute order of 
June 4, 1962, set forth the reasons for its declining to stay the proceeding, 
which minute order is attached hereto and incorporated by reference 
herein as Exhibit G, and defendants further allege that the Commission 
has not yet ruled upon plaintiff's motion of June 1, 1962, to furnish it 
with the names of each of the Commissioners who participated in each 
of the decisions of the Commission, 
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22, Defeniiants admit the allegations of paragraph 30 of the com- 
plaint and defendants allege in addition that the merits of the issues 
involved in the consolidated proceeding have not yet been presented to 
the Commission for decision, 

23. Defendants deny the allegations of paragraph 31 of the complaint 
and in further answer thereto allege that Commissioner Cohen has at 
no time participated as a Commissioner in any manner in the consolidated 
proceedings, except that on February 28, 1962, when there would not 
otherwise have been a quorum of the Commission present, Commissioner 
Cohen participated in the decision to grant a five-day continuance of the 
proceeding on the ground that the hearing examiner had advised the 
Commission that there was a serious illness in his immediate family. 

24. Defendants admit the allegations of paragraph 34 of the 
complaint except that defendants deny any implication that the defendant 
Swift was not a duly and properly appointed hearing examiner and deny 
the allegation that the defendant Swift did not satisfy the Commission's 
direction of June 4, 1962, that 13 new subpoenas be issued to plaintiff 
forthwith, In addition, defendants allege that during the adjournment 
on June 8, 1962, the Commission was to study the hearing examiner's 
ruling with respect to only two other subpoenas, both to the same 
individual. 

25. Defendants deny the allegations in paragraph 35 of the complaint, 
except that defendants neither admit nor deny that the continuation of 
the consolidated proceeding will result in substantial cost and inconven- 
ience to the plaintiff. 

26. Defendants deny the allegations in paragraphs 36 and 37 of the 
complaint, except that the defendants neither admit nor deny the com- 


parative activity of plaintiff as an underwriter of Regulation A issues, 


the extent of the reduction of plaintiff's staff and of the losses the plain- 
tiff might have suffered by reasons of the fact that it is not participating 
in the underwriting of issues exempt under Regulation A. 


43 


27, Defendants deny the allegations in paragraph 39 of the com- 
plaint, except that defendants admit that the plaintiff has certain rights 
under Section 8 of the Administrative Procedure Act, that certain of the 
Commission's rulings in the consolidated proceeding have involved legal 
questions with respect to the type of conduct or activities that would 
render plaintiff subject to sanctions and that Commissioner Woodside 
has participated in the rulings made by the Commission in the consolidated 
proceeding. 

28. The defendants deny the allegations in paragraph 42 of the 
complaint except that the defendants admit that the Commission) presently 
has sub judice a request of plaintiff for a full evidentiary hearing for the 
purpose of determining upon a complete record whether or not any 
Commissioner should have been disqualified because of prior staff ser- 
vice, Defendants in addition allege that at no previous time has plaintiff 


requested the names of the Commissioners participating in the rulings 


in the consolidated proceeding for the purpose of determining whether or 


not Commissioners were disqualified by reason of prior staff service. 
29, Defendants allege that when a registration statement for an 
offering of securities is filed with the Commission under the Securities 
Act of 1933 the statement is assigned for examination by one of the 
branches of the Commission's Division of Corporation Finance, The 
registration statement must contain detailed information required by 
forms adopted by the Commission and by Schedule A to the Securities 
Act of 1933, including such material as the distribution spread, plan of 
distribution, use of proceeds to registrant, sales otherwise than for 
cash, capital structure, summary of earnings, organization of registrant, 
parents of registrant, description of business, description of property, 
organization within five years, pending legal proceedings, capital stock 
being registered, long-term debt being registered, other securities 


being registered, directors and executive officers, remuneration of 
directors and officers, options to purchase securities, principal holders 
of securities,interest of management and others in certain transactions, 
and certified financial statements, | 
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30. Defendants allege that the examination of a registration state- 
ment includes review by attorneys, accountants, financial analysts and 
other experts, under the supervision of one of the Assistant Directors 
of the Division, who in the usual and customary course examine material 
in the Commission's files relating thereto, including prior filings by 
the issuer and consult with personnel elsewhere in the Commission or 
the Government who might have relevant information, Also in accor- 
dance with customary practice the staff communicates with officials of 
and counsels for the issuer, the underwriter or both, seeking additional 
information and supporting documents to facilitate compliance with the 
disclosure requirements of the statute. One of the purposes served by 


the staff's examination is to cooperate with the registrant in its attempt 


to comply with the registration requirements. 

30a. Defendants allege that during the Commission's fiscal year 
ending June 30, 1960 there were 1,638 registration statements filed 
pursuant to the Securities Act of 1933, which the Division of Corporation 
Finance has the duty to process, and during the following fiscal year 
1,830 registration Statements were filed. Also during the 1960 fiscal 
year there were more than 1,400 post effective amendments to registra- 
tion statements filed in the Division. During the months of April 
through July, 1960, the period during which the registration statement 
of Pearson Corporation was processed, there were processed in the 
Division approximately 585 registration statements and 750 post effec- 
tive amendments. In addition the Division is responsible for the 
examination of various filings made pursuant to the Securities Exchange 
Act of 1934, including reports of all companies with securities listed 
on registered national securities exchanges, and certain filings pursuant 
to the Public Utility Holding Company Act of 1935 and the Investment 
Company Act of 1940. Such filings during the 1960 fiscal year consisted 
of 12,289 periodic reports, 38,821 ownership reports and 2,089 proxy 
statements. The director of the Division of Corporation Finance is not 
familiar with most of these filings nor with the steps taken in connection 
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with the individual processing of these filings and must sera his 
responsibility therefor. 

31, Defendants allege that the registration statement tea by 
Pearson Corporation on March 30, 1960, was examined by a branch of 
the Division of Corporation Finance under the supervision of Charles H, 
Eisenhart, then Assistant Director of that Division, In the Core of 
Mr. Eisenhart's examination he reviewed the filing made the previous 
year by Pearson Corporation purportedly pursuant to the conditional 
exemption under Regulation A of the Securities Act of 1933 and in July 
1960 had discussions with members of the staff of the Division of 
Trading and Exchanges, As a result of requests made to the plaintiff 
herein the examining staff was supplied on J uly 15, 1960, with numerous 
photocopies of certain of the plaintiff's records that had been requested, 
Subsequent review of the documents supplied to the staff by plaintiff on 
July 15, 1960, and other information obtained by the Division of Trading 
and Exchanges led to the institution by the Commission on August 4, 1960, 
of a formal order of investigation, a copy of which is attached hereto and 
incorporated herein by reference as Exhibit H, into the trading activities 
of plaintiff in connection with various underwritings of issues of securi- 
ties, The order of formal investigation was issued as a result ofa 
recommendation of the Division of Trading and Exchanges dated August 
3, 1960, 

31a, During the period following the Commission's formal order of 


investigation of August 4, 1960, the staff commenced a detailed investi- 
gation into the securities trading of plaintiff, Members of the staff 
inspected the books and records of the plaintiff in order to ascertain, 
among other things, the names, addresses, telephone numbers and other 
information concerning the individuals whose names had appeared in the 
documents previously furnished to the staff on J uly 15, 1960. The staff 
issued subpoenas, examined under oath officials, employees and former 
employees of the plaintiff and numerous other individuals were inter- 
viewed, All of the extensive information developed in the course of 
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this formal investigation led directly to the institution of the Regulation 
A proceeding under the Securities Act of 1933 and in part to the broker- 
dealer proceeding under the Securities Exchange Act of 1934. 

32. Defendants allege in addition that on July 25, 1960, the 
defendant Woodside supplied the Chairman and Secretary of the Com- 
mission with a list of proceedings initiated by the Commission upon the 
recommendation of the Division of Corporation Finance when the defen- 
dant Woodside was with that Division, together with his statement that 
he did not believe that he should participate in the Commission's disposi- 
tion thereof or in procedural or other matters arising during the course 
thereof. Said list consisted of ten proceedings pending under Section 8(d) 
of the Securities Act of 1933, three proceedings pending under Section 
19(a) under the Securities Exchange Act of 1934, five applications under 
Rule 252(f) under the Securities Act of 1933, twenty-nine suspension 
cases pending under’ Regulation A under the Securities Act of 1933. 
Except where there has been waiver by the parties involved Commissioner 
Woodside has not participated in any aspect of the foregoing cases, Since 
there were no pending proceedings involving plaintiff that had been ini- 
tiated by the Commission upon the recommendation of the Division of 
Corporation Finance at the time defendant Woodside became Commiss- 
ioner, plaintiffts name does not appear on the list. 

SECOND DEFENSE 
(To Count II of the Complaint) 

32a, Defendants’ answer to paragraph 1 through 44 of the complaint 
apply to paragraph 45 of the complaint and are incorporated herein by 
reference. 

33. Defendants deny the allegations contained in paragraphs 
68-71, 73-75, and 77-82 of the complaint and repeat the statement in 


paragraph 1 hereof with respect to the effect of denials herein. 


34, Defendants admit the allegations contained in paragraphs 
52, 55, 58, 61, 62, 64, and 66 of the complaint, 


47 


35. Defendants deny the allegations in paragraph 46 of the’ com- 
plaint except that defendants admit that William W. Swift is a hearing 


examiner of the Securities and Exchange Commission, 


36, Defendants deny the allegations in paragraph 47 of the com- 
plaint to the extent that they imply the plaintiff has a cause of action under 
the Civil Service Retirement Act and the rules and regulations of the 
Civil Service Commission. | 

37. Defendants admit the allegations in paragraph 48 of the 
complaint except that defendants deny that the Commission's prosecuting 
staff ended its case on March 6, 1962, and defendants allege in place 
thereof that the staff rested its case on February 9, 1962. | 

38, Defendants admit the allegations in paragraph 49 of the com- 
plaint that the defendant Swift denied plaintiff's request for the issuance 


of thirteen subpoenas duces tecum upon brokers and dealers, that the 
defendant Swift's ruling was certified to the Commission and that the 
hearings were recessed until March 27, 1962, but the defendants deny all 
other allegations of paragraph 49 of the complaint and, in place thereof, 
defendants allege that plaintiff's defense commenced on February 9, 1962, 
that seven sessions were held by and including March 23, 1962, ‘that 
seventeen witnesses testified, that approximately fifteen exhibits, certain 
of which are sales confirmation slips and sales order slips of numerous 
pages were admitted in evidence, and that the record during this period 
consists of approximately 1, 302 pages of transcript. | 

39, Defendants admit all the allegations in paragraph 50 of the 
complaint except that defendants deny that Mr. Swift denied a motion by 
the plaintiff to dismiss one phase of the charges against plaintiff and 
defendants allege in place thereof that, as plaintiff was well aware by 
reason of the Commission Minute Memorandum of May 23, 1961, a copy 
of which is attached hereto and incorporated herein as Exhibit 4 that 


under Rule 11(e) of the Commission's Rules of Practice a motion which 
would dispose of the proceeding in whole or in part should be determined 


by the hearing examiner in the course of filing his recommended dec- 


isions at the close of the case. Defendants allege in addition that the 
| 
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hearing examiner held that the plaintiff's motion did not comply as to 
form with Rule 12 of the Commission's Rules of Practice. 

40, Defendants admit the allegations in paragraph 51 of the com- 
plaint and defendants allege in addition that the Commission, in its 
order of March 27, 1962, a copy of which is attached hereto and incor- 
porated herein by reference as Exhibit J, observed that numerous sub- 
poenas already had been issued upon Holman's request and expressed 
the desirability of avoiding cumulative evidence. 

41. Defendants admit the allegations in paragraph 53 of the com- 
plaint and defendants allege in addition that the subpoenas referred to 
in paragraph 53 of the complaint were for witnesses whose testimony 
would have been cumulative, as more fully appears in paragraph 72 
through 77 hereof. 

42. Defendants deny the allegations in paragraph 54 of the complaint 
except that defendants admit that on April 24, 1962 plaintiff had subpoenas 
outstanding and had requested additional subpoenas for other witnesses, 
Defendants admit that Mr. Swift became seventy years of age on October 
22, 1957, 

43, Defendants neither admit nor deny the allegations of para- 
graph 56 of the complaint and defendants allege, in addition that Mr. 
Milton V. Freeman, counsel for plaintiff, has known Mr, Swift since 
1936 when both were employed by the Securities and Exchange Commiss- 
ion. Mr. Freeman resigned in 1946 after having been a co-worker of 
Mr, Swift for approximately nine years. 

44. Defendants admit the allegations in paragraph 57 of the com- 
plaint and defendants allege, in addition, that the reasons for the reversal 
of the hearing examiner are set forth in the Commission's order of 
May 7, 1962, a copy of which is attached hereto and incorporated herein 


as Exhibit K, The'Commission, inter alia, stated therein: 


"In view of its rulings directing the issuance of the 
requested subpoenas, the Commission ordered that the hearing 
be reopened promptly by the hearing examiner. The Commission 


| 

| 
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expressed concern over the many delays in these proceedings and 

emphasized the desirability that Holman proceed with the utmost 

diligence to present its defense, including any evidence in addition 
to that sought by the above subpoenas.” 

45, Defendants admit the allegations in paragraph 59 of the 
complaint that on May 15, 1962 plaintiff made a motion to disqualify Mr. 
Swift and to strike the record of the hearings because a qualified hearing 
examiner had not presided at the taking of the evidence, but defendants 
deny all other allegations in paragraph 59 of the complaint as legal con- 
clusions. | 

46. Defendants admit the allegations in paragraph 60 of the com- 
plaint and defendants allege, in addition, that the hearing examiner 


certified his ruling to the Commission pursuant to the mandatory pro- 
visions of Rule 12 of the Commission's Rules of Practice. | 

47, Defendants admit the allegations in paragraph 63 of the 
complaint that the Commission gave plaintiff's counsel special permission 
to inspect Mr, Swift's official personnel folder, that such inspection was 
had on May 22, 1962, that the matters set forth in sub-paragraphs a 
through h of paragraph 63 of the complaint are contained in the official 
personnel folder of Mr, Swift and defendants allege, in addition, that 
copies of the exhibits referred to therein were supplied to counsel for 
plaintiff. | 

48. Defendants deny the allegations in paragraph 65 of the com- 
plaint except that defendants admit that Mr. Swift has made rulings during 
the course of the consolidated proceeding. Defendants allege, in addition, 
that some of these rulings have been sought by plaintiff and others have 
been opposed by him, and that some of the rulings did involve substantial 


questions. 


49. Defendants deny the allegations in paragraph 67 of the com- 
plaint as legal conclusions except that defendants admit that in |connection 
with each of Mr. Swift's reappointments he was notified that pursuant 
to provisions of Section 13(a) of the Civil Service Retirement Act he 


might be separated at the will of the appointing office. | 
| 
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49a, Defendants admit the allegations in paragraph 72 of the 
complaint except that defendants deny that the hearing examiner was 
acting in a putative capacity. 

50. Defendants deny the allegations in paragraph 76 of the com- 
plaint except that defendants neither admit nor deny that prior to 
April 25, 1962 plaintiff had no knowledge of the facts that purportedly 
disqualify Mr. Swift as hearing examiner, but defendants allege, in 
addition, that Mr. Milton V. Freeman, counsel for plaintiff, has known 
Mr. Swift since 1936 when both were employed by the Securities and 
Exchange Commission. Mr. Freeman resigned in 1946 after having been 
a co-worker of Mr. Swift for approximately nine years. 


Defendants further allege as separate and distinct defenses the 
following: 


THIRD DEFENSE 
(To Counts I and Ll of the Complaint) 


51. This Court lacks jurisdiction because under Sections 9(a) of 
the Securities Act of 1933 and 25(a) of the Securities Exchange Act of 
1934 the appropriate forum for reviewing orders of the Securities and 
Exchange Commission is the Court of Appeals. 

FOURTH DEFENSE 
(To Counts I and I of the Complaint) 

52. The complaint fails to state a claim against defendants upon 
which relief can be granted because the plaintiff has failed to exhaust its 
administrative remedy and is seeking to review interlocutory orders of 
the Securities and Exchange Commission, 

FIFTH DEFENSE 
(To Counts I and I of the Complaint) 

53. In an action filed in this Court on June 13, 1961, Civil Action 

No. 1908-61, by the plaintiff herein against the Securities and Exchange 


Commission and its constituent members, plaintiff sought, inter alia, 


"a preliminary injunction and a permanent injunction . . . staying the 
pending Commission proceedings,” which said proceedings were the same 
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Commission proceedings that plaintiff by its complaint herein now seeks 
to restrain by preliminary and permanent injunction. 
54. In said action plaintiff alleged, inter alia: 
(a) "As a result of the Commission's actions, plaintiff's Regulation 
A underwriting business was destroyed, without a hearing or 
opportunity to defend itself." | 
(b) Plaintiff was forced to relinquish the underwriting of Regula- 
tion A issues already pending at substantial losses." | 
(c) Plaintiff's "staff was also substantially reduced," 
(a) '. . . but for the suspension order, plaintiff would any be 
engaged in underwriting Regulation A issues." 
(e) The Commission had been engaged in conduct which was in 
"violation of law and particularly of the Administrative Procedure 
Act... .” 
(f) "No valid final order can be issued on the basis of prhoeodings 
.. »’’ which the Commission had eneseny commenced and con- 
ducted.” | 
(g) "Unless restrained and Snlomess the Commission will con- 
tinue its illegal hearing... .’ | s 
55. In said action it was alleged, inter alia, that there was directly 
involved therein: | 
(a) "Constitution of the United States, Amendment V, Sections 15(b) 
and 15A(b) of the Securities Exchange Act of 1934," | 
(b) "Sections 7 and 9, Administrative Procedure Act," | 
56. In said action this Court adjudged and decreed: 
(a) That this Court lacks jurisdiction to enjoin the administrative 
proceedings alleged to be illegally conducted by the Securities 
and Exchange Commission, and | 
(b) That the complaint of the plaintiff should be dismissed and that 
its request for a preliminary injunction should be denied. 
Copies of the order of this Court and the complaint filed by plaintiff are 
attached hereto as Exhibits L and M and made a part hereof. | 
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56, The plaintiff herein duly took an appeal from the order of this 
Court in said action to the United States Court of Appeals for the District 
of Columbia Circuit, which Court duly affirmed the judgment of this 
Court, The opinion of the Court of Appeals is set forth in R.A. Holman 
& Co. v. Securities and Exchange Commission, 299 F. 2d 127. 

57, A petition for a writ of certiorari to the Court of Appeals in 
said action was denied by the United States Supreme Court on May 21, 
1962, 

58. The facts relied upon by the plaintiff in the instant action in 
support of its contention that the hearing examiner of the Commission, 
the defendant William W. Swift, was illegally appointed existed when the 
previous action to enjoin the pending administrative hearing was institu- 
ted by the plaintiff and were as available at that time as when the instant 
action was instituted, except for subsequently arising facts solely of 
a cumulative nature. Accordingly, the issues sought to be raised by the 
plaintiff in regard to the legality of the defendant William W. Swift could 
have been raised by the plaintiff in the aforementioned action and could 
have been determined by the judgment in that action. By bringing the 
instant suit, plaintiff has improperly attempted to split a single cause 
of action, and the order of this Court in the prior action is res judicata 
with respect to the instant suit. 

59, The facts relied upon by the plaintiff in this action in support 
of its contention that the defendant Mr. Woodside is disqualified from 


participation in the decision in the administrative proceeding because of 


his prior service on the staff of the Commission's Division of Corporation 


Finance existed when the previous action to enjoin the pending adminis- 
trative hearing was instituted by the plaintiff and were as available at 
that time as when the instant proceeding was instituted, Accordingly, 
the issues sought to be raised by the plaintiff in this regard could have 
been determined by the judgment in the earlier action. By bringing the 
instant action the plaintiff has improperly attempted to split a single 
cause of action and the order of this Court in the prior action is res 


judicata with respect to the instant suit. 
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SIXTH DEFENSE 
(To Counts I and If of the Complaint) 


60. Plaintiff is not entitled to maintain this suit based on the 
allegations that Commissioners Woodside and Cohen are disqualified 
and the defendant Hearing Examiner Swift was improperly appointed by 
reason of estoppel and laches, | 

61, The facts upon which the plaintiff bases the purported dis- 
qualification of Commissioner Woodside were ascertainable by the plain- 
tiff from as early as September 16, 1960, when the earlier administrative 
proceeding was initiated. | 

62, The facts upon which the plaintiff bases the purported improper 
appointment of the defendant Swift was ascertainable by the plaintiff 
from as early as October 28, 1960, the date when the Commission 
designated the defendant Swift as Hearing Examiner in the administra- 
tive proceeding. ! 

63. The facts upon which the plaintiff bases the purported dis- 
qualification of Commissioner Cohen were available to the plaintiff 


since October 11, 1961, the date when Commissioner Cohen was appointed 
| 


a member of the Commission, 

64. Plaintiff has continued for many months to participate in the 
administrative proceeding without raising any question as to the pur- 
ported disqualification of defendants Woodside and Cohen or the pur- 
ported improper appointment of the defendant Swift. | 

65, The defendants have on behalf of the United States Government 
expended large sums in conducting the administrative proceedings which 
plaintiff seeks to enjoin and there is now a record consisting of over 
8,000 pages of transcript. 

SEVENTH DEFENSE 
(To Counts I and II of the Complaint) 

66, Plaintiff should be denied injunctive relief in that plaintiff 
has engaged in delaying tactics, and it would be inequitable to permit 
further delay by this suit, During the pendency of the consolidated 


54 


proceeding plaintiff has not been precluded from continuing in business 
as a broker and dealer in securities, and plaintiff has been named in 
two underwritings of issues of securities covered by registration state- 


ments filed with this Commission, 
67, On October 31, 1960 the Commission ordered that the con- 


solidated proceeding in the matter of R.A. Holman & Co., Inc., etc, be 


set down for hearing on November 21, 1960. The first postponement of 
hearing resulted from the suggestion by counsel fer plaintiff, in which 
the staff of the Commission joined, that the parties would attempt to 
arrive at a stipulation of facts, When the stipulation of facts could not 
be worked out during December, the hearing was convened on January 9, 
1961 for the purpose of receiving evidence. Thereafter, the hearing con- 
tinued intermittently, and, during an adjournment in the proceeding on 
June 13, 1961, plaintiff initiated an action in this Court to enjoin the 
consolidated proceeding. 

68, During the period of December 16, 1960, when the hearing 
opened and up until June 13, 1961, when the first suit was filed, there 
were a total of eight adjournments in the hearing totaling 140 days, 
Plaintiff had requested or joined in the request for six of these adjourn- 
ments, totaling 120 days including every such request since January 31, 
1961. All requests for adjournment after March 14, 1961 during this 
period were opposed by the staff of the Commission, Seventy-three 
possible hearing days were lost due to a recess for the purpose of per- 
mitting plaintiff to file a motion to dismiss the Commission's case and 
to serve interrogatories on the Commission, even though at this stage of 
the proceeding the staff had not as yet completed the presentation of 
its case. 

69. The hearings reconvened on July 10, 1961 and the staff of the 
Commission continued to present its case until February 9, 1962, During 
this period there were fifty-three possible hearing days lost because of 
adjournments requested by plaintiff, Between July 26 and August 29, 1961, 
twenty-three hearing days were lost because counsel for plaintiff re- 
quested the hearing examiner to certify to the Commission the hearing 
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examiner's ruling refusing to quash a subpoena of the books and records 


of plaintiff. | 

70. On February 9, 1962 plaintiff was scheduled to commence pre- 
sentation of its defense. Plaintiff made a request for an adjournment 
of eight days which was granted so that one of counsel for plaintiff would 
have an opportunity to attend the hearing, since he was in Europe and 
could not be present on the scheduled date, The absent counsel had been 
present at only one hearing since July 19, 1961, has attended only one 
hearing since his return from Europe and co-counsel has been repre- 
senting plaintiff at all other hearings before and after February ‘when the 
request was made, During the period February 9, 1962 through J une 13, 
1962, the date when this action was filed, there were twenty-eight possible 
hearing days lost because of requests for adjournment by oe f. 
Plaintiff has otherwise delayed the consolidated proceedings by obstruc- 
tionist tactics. | 


71. On March 6, 1962, the hearings reconvened for the commence- 
ment of plaintiff's defense and, following the testimony of one witness 
to clear up a minor discrepancy which had arisen, counsel for plaintiff 
had no witnesses available and asked for additional time to prepare his 
defense and to recuperate from an injury to his knee; the hearing 
examiner postponed the proceeding for one week, all of which appears at 
pages 6045-6048 of the transcript of the record of the consolidated 
proceeding, copies of which are attached hereto as Exhibit N. | 

72, Between the period of March 13, 1962 and April 11, 1962, 
plaintiff attempted to establish a defense to the charges involving its 
trading in the stock of Precise Development Corporation. Between the 
period of March 21, 1962 to April 11, 1962, plaintiff called approximately 
twenty-six witnesses who were representatives of twenty-six broker- 
dealer firms in order to establish that other firms had traded in the 
stock of Precise Development Corporation. After three brokers and 
dealers had testified on March 23, 1962 and gave testimony of the same 
nature that had been adduced on March 21 and 22, the hearing examiner 
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advised plaintiff that the defense presented to date was going too far and 
was being unreasonably presented, The hearing examiner noted that he 
had also been requested to issue numerous more subpoenas to brokers 
and dealers who presumably were to give testimony of a similar nature 
which would have been cumulative. On various other hearing days during 
this period plaintiff either produced no witnesses or so few witnesses 
that a large part of the possible hearing time was wasted, all of which 
appears at pages 7287-7295 of the transcript of the record of the con- 
solidated proceeding, copies of which are attached hereto as Exhibit O. 

73, On March 27, 1962 counsel for plaintiff made a motion to 
dismiss the charges in the consolidated proceeding that pertained to its 
trading in Precise Development Corporation and consumed the majority 
of the day of hearing in arguing this motion. Counsel for plaintiff insisted 
in making this motion and in arguing it despite the fact that the Com- 
mission had ruled earlier in the consolidated proceeding (see Exhibit I 
hereto) that in accordance with Rule 11(e) of the Commission's Rules 
of Practice all motions which would dispose of the consolidated pro- 
ceeding in whole or in part should be ruled upon by the hearing examiner 
in connection with his recommended decision, Counsel for plaintiff 
insisted that the matter should be certified to the Commission pursuant 
to Rule 12 of the Commission's Rules of Practice and engaged in an 
extended argument in an attempt to have the hearing examiner certify 
the ruling, as appears more fully in pages 7355-7368 of the transcript 
of the record of the consolidated proceeding, copies of which are 
attached hereto as Exhibit P. 

74, On March 28, 1962 the hearing examiner adjourned the pro- 
ceeding to reconvene on April 9, 1962 and requested of counsel for 


plaintiff that he produce more than the two or three witnesses a day which 


he theretofore had been producing, particularly where the testimony 

to be adduced was of the same nature that counsel had been presenting 

to date in connection with the Precise aspect of the case, as appears 
more fully at page 7383 of the transcript of the record of the consolidated 
proceeding, copy of which is attached hereto as Exhibit Q, 
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75, On April 17, 1962 plaintiff called as witnesses three represen- 
tatives of brokerage firms to show that the firms had had transactions 
in the stock of Pearson Corporation. In view of the fact that it appeared 
that plaintiff was about to embark upon another extended parade of 
presenting brokers and dealers on the Pearson aspect of the case, as 
it had done with respect to Precise, the staff conceded that the issue 
upon which "it will stand or fall... [is] the allegation that the placing 
of these shares [Pearson Corporation] artificially affected the market" 

and what plaintiff would attempt to establish by the testimony of num- 
erous brokers and dealers which it had subpoenaed, i.e., other brokers 
and dealers had traded in the securities of Pearson Corporation during 
the period of April 28, 1959 through September 26, 1960, had no 'rele- 
vance and was not responsive to the issues upon which the staff was 
basing its case. Plaintiff persisted in calling as witnesses approximately 
five representatives of brokerage firms; the records of six other firms 
were admitted into the record by stipulation of the staff in order to 
accommodate plaintiff and expedite the hearing. Plaintiff also contended 
that the expense of compiling certain data from the records should be 
borne by the brokerage firms and not by plaintiff. In the face of the 
Commission's holding, upon certification by the hearing examiner, that 
the records of the brokerage firms were to be made available, but that 
the expense of any compilation of those records was to be borne by 
plaintiff and in view of the hearing examiner's admonition to cease in- 
troducing cumulative evidence, plaintiff refused to go forward with his 
defense, and the hearing examiner ordered the record closed, on the 

motion of the staff, all of which appears from pages 7634- 7644, 7761-7762, 
7796-7801, 7821-7830 of the transcript of the record of the consolidated 
proceeding, copies of which are attached hereto as Exhibit R. 

76, The record was ordered reopened by the Commission on 
May 7, 1962, In so ordering, the Commission stated (Exhibit K hereto): 

"In view of its rulings directing the issuance of the 
requested subpoenas, the Commission ordered that the hearings be 
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reopened promptly by the hearing examiner, The Commission 
expressed concern over the many delays in these proceedings and 
emphasized the desirability that Holman proceed with the utmost 
diligence to present its defense, including any evidence in addition 
to that sought by the above subpoenas." 


After the record was reopened on May 15, 1962, counsel for plaintiff 


called more representatives of brokerage firms and had subpoenas out- 
standing for twelve others and persisted in again attempting to establish 
what had been conceded previously. 

77, On May 15 and 16, 1962, plaintiff called eight more brokers and 
dealers to show trades in the stock of Pearson Corporation. At the con- 
clusion of their testimony the staff objected to any further cumulative 
evidence and again the staff expressed its willingness to concede that 
other brokers and dealers had traded in the stock of Pearson Corporation 
and pointed out that'such evidence did not meet the issue upon which the 
staff was relying to'establish its case, all of which appears more fully 
on pages 7913-7915 of the transcript of the record of the consolidated 
proceeding, copies of which are attached hereto as Exhibit s. 

78. Throughout the presentation of plaintiff's defense, counsel for 
the plaintiff has followed a delaying course of conduct in connection with 
the issuance of subpoenas by the hearing examiner. In order to have 
some semblance of ‘control over the appearance of witnesses, since 
counsel for the plaintiff had been pleading a wide variety of excuses as 
to why witnesses were not appearing in response to subpoenas of the 
hearing examiner, the hearing examiner adopted the procedure of 
specifying the date and time on which the subpoena was returnable, 

This was done to expedite the proceeding and in an attempt to aid 

counsel for the plaintiff in producing witnesses. Nevertheless, counsel 
for plaintiff caused'an adjournment because he had no witnesses, 

excusing the non-appearance of witnesses by reason of the fact that 
subpoenas had been made returnable on a prior date and time, during 
which there had been an adjournment of the proceeding, all of which 
appears more fully'on pages 8074-8079, 8100-8104, 8113, 8125, 8130-8135 
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of the transcript of the record of the consolidated proceeding, copies of 
which are attached hereto as Exhibit T. : 


WHEREFORE, the defendants pray that the complaint and this 
action be dismissed, | 
Respectfully submitted, 


Peter A, Dammann David Ferber 
General Counsel Associate General Counsel 


John A, Dudley Donald R. Jolliffe 
Attorney Attorney 


Michael Joseph 
Attorney 


Securities and Exchange Commission 
Washington 25, D.C. 


June 22, 1962. 


UNITED STATES OF AMERICA ) 
) 


ss. 
DISTRICT OF COLUMBIA ) 


David Ferber, being duly sworn, deposes and says that he is one 
of the attorneys for the defendants in the foregoing action, that he has 
read the foregoing answer and knows the contents thereof, and the 
matters and things therein stated he verily believes to be true. 


[JURAT - Dated 
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SECURI TIES AND EXCHANGE COMMISSION 
September 16, 1960 


In the Matter of — 
PEARSON CORPORATION EO OR ue 
File No. 24B-1077, 7 
STATEMENT OF REASONS 
Securities Act of 1933 THEREFOR, AND NOTICE OF 
Section 3(b) and Regulation A OPPORTUNITY FOR HEARING 
I 

Pearson Corporation, a Rhode Island corporation with its principal 
office at 1 Constitution Street, Bristol, Rhode Island, filed with the Com- 
mission on March 30, 1959, a notification on Form 1-A and an offering 
circular relating to an offering of 175,000 shares of its common stock, 
$.25 par value, purportedly at $1.00 per share, for the purpose of obtain- 
ing an exemption from the registration requirements of the Securities 
Act of 1933, as amended, pursuant to the provisions of Section 3(b) thereof 
and Regulation A promulgated thereunder. 


I 

The Commission has reasonable cause to believe that: 

A. No exemption was available under Regulation A for the securi- 
ties purported to be offered thereunder, that the terms and conditions of 
the regulation have not been complied with, and that the offering circular 
and other material used in connection with the offering contained untrue 
statements of material facts and omitted to state material facts necessary 
in order to make the statements made, in the light of the circumstances 
under which they were made, not misleading, particularly with respect to 
the following: 

1. The statement in the offering circular that the public offer- 
ing price was $1.00 per share, in that there was a failure to dis- 
close the method of offering whereby the stock was offered to the 


public at higher and undetermined prices by the principal under- 


[Exhibit A eianawes) 
writer and by persons purchasing from the principal underwriter 
with a view to distribution and who in fact did so distribute the stock, 
and the failure to disclose the profit of such persons. 

2. The offering of securities, purportedly under said notifica- 
tion and Regulation, when the aggregate public offering price of said 


securities and the aggregate gross proceeds actually received from 
their sale to the public exceeded $300,000. | 
3. The dissemination of materially misleading information con- 


cerning the termination of the public offering. 


B. The said offering did operate as a fraud and deceit apon | the pur- 


chasers. 


Il 
IT IS ORDERED, pursuant to Rule 261 of the General Rules and Reg- 
ulations under the Securities Act of 1933, as amended, that the exemption 


under Regulation A be, and it hereby is, temporarily suspended. 

NOTICE IS HEREBY GIVEN to Pearson Corporation and to any per- 
sons having any interest in the matter that this order has been entered, 
that the Commission upon receipt of a written request within thirty days 
after entry of this order will, within twenty days after the receipt of such 
request, set the matter down for hearing at a place to be designated by the 
Commission for the purpose of determining whether to vacate the order or 
to enter an order permanently suspending the exemption without prejudice, 
however, to the consideration and presentation of additional matters at the 
hearing; that if no hearing is requested and none is ordered by the Commis- 
sion, the order shall become permanent on the thirtieth day after its entry 
and shall remain in effect unless or until it is modified or vacated by the 
Commission; and that notice of the time and place for any — will 
pronp tly be given by the Commission. 


By the Commission. /s/ Orval L. DuBois 
Secretary 
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EXHIBIT B 


SECURITIES AND EXCHANGE COMMISSION 
September 26, 1960 


In the Matter of 


R. A. HOLMAN & CO., INC. ORDER FOR PUBLIC PROCEED- 
54 Wall Street INGS PURSUANT TO SECTION 
New York 5, New York 15(b) AND 15A OF THE SECURITIES 
- EXCHANGE ACT OF 1934 
File No. 8-6859 


I 

The Commission's public official files disclose that: 

A. R.A. Holman & Co., Inc., hereinafter sometimes referred to 
as registrant, has been registered as a broker-dealer pursuant to Sec- 
tion 15(b) of the Securities Exchange Act of 1934 (Exchange Act) since 
September 26, 1958. 

B. Registrant is a member of the National Association of Securi- 
ties Dealers, Inc., a national securities association registered pursuant 
to Section 15A of the Exchange Act. 

C. Richard A. Holman (Holman) is president, a director and bene- 
ficial owner of 10% or more of the 5% preferred and the Class A common 
stock of registrant. 


0 

Members of its staff have reported to the Commission information 
obtained as a result of an investigation which tends to show that: 

A. On March 30, 1959, Pearson Corporation (Pearson), a Rhode 
Island corporation, filed a letter of notification and an offering circular 
with the Commission pursuant to Regulation A under the Securities Act 
of 1933 covering a public offering of 175,000 shares of 25¢ par value 
common stock at an offering price of $1 per share and naming registrant 
as underwriter. Such offering circular used in connection with such offer - 
ing stated that all of such shares would be offered to the public by regis- 
trant and selected dealers at the public offering price. A report of sales 
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under Regulation A was filed with the Commission by registrant stating 
that such offering to the public had been completed on April 28, 1959. 
On or about the same date, registrant placed advertisements in various 
publications indicating that such offering had been completed. | 
In fact, however, registrant on or about April 28, 1959, placed a 
substantial portion of such offering in accounts controlled and dominated 
by registrant and in accounts of affiliated persons. Shortly after April 
28, 1959 registrant distributed to the public most of such shares held in 
such accounts at prices greatly in excess of the public offering price 
stated in such letter of notification and offering circular. | 
B. During the period from about April 24, 1959 to the date hereof, 
registrant made in the offer and sale of the common stock of Pearson 


untrue statements of material facts and omitted to state material facts 
necessary in order to make the statements made, in the light of the cir- 
cumstances under which they were made, not misleading, by delivering 
the offering circular described in paragraph A above which misrepresented 
the public offering price for such stock and which failed to disclose the 
actual plan of distribution and marketing arrangements for such offering. 
C. During the period from about April 24, 1959 to the date hereof, 
registrant while engaged in the distribution of shares of the common 


stock of Pearson described in paragraph A above, failed to disclose to 
customers the actual plan of distribution and marketing arrangements for 
such offering; misrepresented to customers that such offering had been 
completed when, in fact, registrant continued to actively engage in the 
distribution of such stock; and misrepresented to customers that regis- 
trant was selling shares of the common stock of Pearson “at Be market" 
when, in fact, registrant well knew, and omitted to state that the prices 
paid by such customers for such stock were not prices established ona 
free, open and competitive market but were prices artificially éstablished 
by registrant through the activities described in paragraph A above. 
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D. During the period from about April 24, 1959 to the date hereof, 
registrant while engaged in the distribution of shares of common stock of 
Pearson described in paragraph A above, directly and indirectly, used 
the mails and the means and instrumentalities of interstate commerce to 
bid for and purchase shares of such stock for registrant's own account. 

E. During the period from about April 24, 1959 to the date hereof, 
registrant, directly and indirectly, made use of the means and instrumen- 
talities of transportation and communication in interstate commerce and 
of the mails to offer to sell and to sell the common stock of Pearson when 
no registration statement had been filed with the Commission or was in 
effect as to such securities under the Securities Act of 1933. 

F. Holman engaged and caused registrant to engage in the activities 
hereinabove described in paragraphs B, C, D and E of Section I hereof. 

G. Registrant and Holman, directly and indirectly, used and Holman 
caused registrant to use, directly and indirectly, the mails and the means 
and instrumentalities of interstate commerce and the means and instru- 
ments of transportation and communication in interstate commerce in 
effecting transactions in, and in the purchase and sale of securities as 
hereinabove set forth in paragraphs B, C, D and E of Section II hereof. 

H. Registrant and Holman effected and Holman caused registrant 
to effect, otherwise than on a national securities exchange, certain of the 
transactions mentioned in paragraphs B, C, D and E of Section I hereof. 


I 

The information reported to the Commission by members of its 
staff as set forth in Section I hereof tends, if true, to show that: 

A. Registrant'and Holman wilfully violated Section 17(a) of the 
Securities Act of 1933 in that, in the offer and sale of securities by use 
of means and instruments of transportation and communication in inter- 
state commerce, and of the mails, registrant and Holman, directly and 
indirectly, employed devices, schemes and artifices to defraud; obtained 
money and property by means of untrue statements of material facts and 
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omissions to state material facts necessary in order to make the state- 
ments made, in the light of the circumstances under which they were 
made, not misleading; and engaged in transactions, practices and a course 
of business which would and did operate as a fraud and deceit upon the 


purchasers. 

B. Registrant and Holman wilfully violated Section 10(b) of the 
Exchange Act and Rule 17 CFR 240. 10b-5 prescribed by the Commission 
under such section, in that registrant and Holman, directly and indirectly, 
by the use of the mails and the means and instrumentalities of interstate 
commerce, in connection with the purchase and sale of securities, em- 
ployed devices, schemes and artifices to defraud; made untrue statements 
of material facts and omitted to state material facts necessary in order 
to make the statements made, in the light of the circumstances under 
which they were made, not misleading; and engaged in acts, practices 

and a course of business which would and did operate as a fraud and de- 

ceit upon certain persons. | 

C. Registrant wilfully violated Section 10(b) of the Exchange Act 
and Rule 17 CFR 240.10b-6 prescribed by the Commission under such 
section in that registrant, directly and indirectly, by use of the mails and 
the means and instrumentalities of interstate commerce, employed man- 
ipulative, deceptive and other fraudulent devices and contrivances as de- 
fined by Rule 17 CFR 240.10b-6 and Holman caused, aided, abetted, com- 
manded, induced and procured such violations. 

D. Registrant wilfully violated Section 15(c)(1) of the Exchange 
Act and Rule 17 CFR 240.15cl-2 prescribed by the Commission| under 
such section in that registrant made use of the mails and the means and 
instrumentalities of interstate commerce to effect transactions in and to 
induce the purchase and sale of securities, otherwise than on a national 
securities exchange, by means of manipulative, deceptive and other 
fraudulent devices and contrivances as defined by Rule 17 CFR 240.1 5cl-2 
and Holman caused, aided, abetted, commanded, induced and procured 


such violations. 
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E. Registrant and Holman wilfully violated Sections 5(a) and (c) of 
the Securities Act of 1933 in that they, directly and indirectly, made use 
of the mails and means and instruments of transportation and communica- 
tion in interstate commerce to sell and to offer to sell the securities 
mentioned in Section II hereof when no registration statement had been 
filed or was in effect as to such securities. 


IV 
The Commission, having considered the aforesaid information, 
deems it necessary and appropriate in the public interest and for the 
protection of investors that public proceedings be instituted to determine: 

(a) whether the statements set forth in Section II hereof are true; 

(b) whether registrant and Holman, or either of them, wilfully vio- 
lated Sections 5(a) and (c) of the Securities Act of 1933; 

(c) whether registrant and Holman, or either of them, wilfully vio- 
lated Section 17(a) of the Securities Act of 1933; 
whether registrant and Holman, or either of them, wilfully vio- 
lated Section 10(b) of the Exchange Act and Rule 17 CFR 240.10b-5 
prescribed by the Commission under such section; 
whether registrant and Holman, or either of them, wilfully vio- 
lated Section 10(b) of the Exchange Act and Rule 17CFR 240.10b-6 
prescribed by the Commission under such section; 

(f) whether registrant and Holman, or either of them, wilfully vio- 
lated Section 15(c)(1) of the Exchange Act and Rule 
17 CFR 240.15cl-2 prescribed by the Commission under such 
section; 

(g) whether, pursuant to Section 15(b) of the Exchange Act it is in 
the public interest to revoke the registration of registrant; 

(h) whether, pursuant to Section 15(b) of the Exchange Act, pending 
final determination of the question of revocation, it is necessary 
or appropriate in the public interest or for the protection of 
investors to suspend the registration of registrant; 
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(i) whether, pursuant to Section 15A(1)(2) of the Exchange Act, it 
is necessary or appropriate in the public interest or for the 
protection of investors, or to carry out the purposes of said 
section, to suspend for a period not exceeding twelve (12) months 
or to expel the registrant from membership in the National 
Association of Securities Dealers, Inc.; and | 

(j) whether, within the meaning of Section 15A(b) (4) of the ‘Exchange 
Act, the Commission should find that Holman is a cause of any 
order of revocation, suspension, or expulsion which may be 
entered pursuant to paragraphs (g) and (i) of Section IV hereof. 


V | 
IT IS ORDERED that a public hearing for the purpose of taking evi- 
dence on the questions set forth in Section IV hereof be held at a time 
and place to be fixed, and before a hearing examiner to be designated, by 
further order, as provided by Rule III of the Rules of Practice of the Com- 


mission. 


This order shall be served on registrant and Holman personally or 
by registered mail forthwith. 

In the absence of an appropriate waiver, no officer or employee of 
the Commission engaged in the performance of investigative or prosecuting 
functions in this or in any factually related proceedings will be permitted 
to participate or advise in the decision upon this matter except as witness 
or counsel in proceedings held pursuant to notice. Since this proceeding 
is not "rule-making" within the meaning of Section 4(c) of the Administra- 
tive Procedure Act, it is not deemed to be subject to the provisions of 
that section delaying the effective date of any final Commission /action. 

By the Commission. 


Orval L. DuBois 
Secretary 
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EXHIBIT C 


SECURITIES AND EXCHANGE COMMISSION 
November 15, 1960 


In the Matter of ) ORDER AMENDING ORDER FOR 
R. A. HOLMAN & CO., INC. ) PUBLIC PROCEEDINGS PURSUANT 
54 Wall Street ) TO SECTIONS 15(b) AND 15A OF THE 
New York 5, New York SECURITIES EXCHANGE ACT OF 
= : ) 1934 AND POSTPONING HEARING 
ile No. 8-6859 


The Commission having by order dated September 26, 1960, insti- 
tuted public proceedings in the above matter pursuant to Sections 15(b) 
and 15A of the Securities Exchange Act of 1934, and the hearing in said 
matter now being scheduled for November 21, 1960; and 

The Commission having been advised of information indicating that 
the said order for public proceedings should be amended, and the Com- 
mission having considered the matter; 

IT IS ORDERED that Sections I, II, III and IV of the said order for 
public proceedings be, and the same hereby are, amended as follows: 

I 

Section I of the said order is amended by the addition thereto of 
the following paragraphs: 

D. On September 8, 1958, Precise Development Corporation (Pre- 
cise), a New York corporation, filed a letter of notification and an offer- 
ing circular with the Commission pursuant to Regulation A under the 
Securities Act of 1933 (Securities Act) covering an offering of 60,000 units 
at a public offering price of $5.00 per unit, each unit consisting of one 
share of 25¢ par value common Stock and one share of $1.00 par value 
preferred stock convertible into four shares of 25¢ par value common 
stock. Registrant was named as underwriter. 

E. On September 9, 1959, Span America Boat Company, Inc. (Span 
America), a Delaware corporation, filed a letter of notification and an 
offering circular with the Commission pursuant to Regulation A under 
the Securities Act covering an offering of 175,000 shares of 25¢ par 
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value common stock at a public offering price of $1.00 per = Regis- 
trant was named as underwriter. 

F. On October 22, 1959, Red Fish Boat Company (Red Fish) a 
Texas corporation, filed a letter of notification and an offering circular 
with the Commission pursuant to Regulation A under the Securities Act 
covering an offering of 400,000 shares of 10¢ par value, Class A stock, 
at a public offering price of 75¢ per share. Registrant was named as 


underwriter. 
G. On November 30, 1959, Cascade Pools Corporation (Cascade), 
a New Jersey corporation, filed a letter of notification and an offering 
circular with the Commission pursuant to Regulation A under the Securi- 
ties Act covering an offering of 100,000 shares of 10¢ par value common 
stock at an offering price of $1.00 per share. Registrant was named as 
underwriter. 
I 
Section II of the said order is hereby amended as follows: 
(1) By changing the third sentence of paragraph A to read: "A re- 
port of sales under Regulation A was filed with the Commission by Pearson 
stating that such offering to the public had been completed on April 28, 
1959. 
(2) By the addition of the following paragraphs: 
I. During the period from about January, 1959 to the present, I. 
Vincent Powell (Powell) has been employed by registrant in Venere 
capacities including that of a salesman. During the period from about 
February, 1959 to April, 1959, Ben Eisenberg (Eisenberg) was employed 


by registrant as a salesman. 
J. During the period from about August, 1959 to about March, 1960, 

Holman and Powell employed, and Holman and Powell caused registrant to 

employ, devices, schemes and artifices to defraud and registrant and 

Powell engaged in, and Holman and Powell caused registrant to engage 

in acts, practices and a course of business which operated as a fraud 

and deceit upon certain persons in that registrant, Holman and Powell 
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* 


\ ; 
solicited, and Holman and Powell caused registrant to solicit numerous 


persons to purchase and registrant offered to sell and sold, and Holman 
and Powell caused registrant to offer to sell and to sell to such persons 
shares of the common stock of Pearson, Span America, Red Fish and 
Cascade, and registrant confirmed, and Holman and Powell caused reg- 
istrant to confirm, the sale of such securities to such persons despite 
the fact that such persons had not previously authorized such transactions 
and had not previously obligated themselves to purchase such securities. 

K. During the period mentioned in paragraph J of Section I hereof, 
registrant made, and Holman and Powell caused registrant to make, false 
and fictitious entries on its blotters and in its ledgers with respect to 
sales of such securities. | 

L. During the period from about January, 1959 to about June, 
1959, registrant, Holman, Powell and Eisenberg, directly and indirectly 
made use of, and Holman, Powell and Eisenberg caused registrant to 
make use of, the means and instruments of transportation and communica- 
tion in interstate commerce and of the mails, to offer to sell and to sell 
the securities of Precise described in paragraph D of Section I hereof 
when no registration statement had been filed with the Commission or 
was in effect as to such securities under the Securities Act. 

M. During the period from about January, 1959 to about June, 
1959, while engaged in the distribution of Precise securities, registrant, 
Holman, Powell and Eisenberg made and Holman, Powell and Eisenberg 
caused registrant to make untrue statements of material facts, and regis- 
trant, Holman, Powell and Eisenberg omitted to state and Holman, Powell, 
and Eisenberg caused registrant to omit to state material facts necessary 
in order to make the statements made, in the light of the circumstances 
under which they were made not misleading, concerning, among other 
things: 

(1) the financial condition of Precise; 

(2) the control of Precise; 

(3) the future value of Precise stock; and 

(4) the completion of the Regulation A offering of Precise securities. 
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N. During the period from about January, 1959 to about June, 1959, 
registrant effected with and for the accounts of customers transactions 


in Precise securities and induced the purchase and sale of Precise se- 
curities by customers at a time when the registrant controlled Precise, 
and did not disclose the existence of such control in writing to such cus- 
tomers before entering into any contracts for the purchase and gale of 
such securities with or for such customers or at or before the comple- 
tion of the transactions, and Holman, Powell and Eisenberg caused such 
acts by registrant. 


O. During the period from about January, 1959 to about June, 1959, 
while engaged in the distribution of Precise securities which are not 
admitted to trading on a national securities exchange, registrant repre- 
sented and Holman, Powell and Eisenberg caused registrant to represent 
to customers that such securities were being offered to such customers 
"at the market" and at prices related to the market price when in fact 
registrant, Holman, Powell and Eisenberg knew or had reasonable grounds 
to believe that no market for such securities existed other than that made, 
created and controlled by registrant and by persons for whom registrant 
was acting or with whom registrant was associated in such distribution 
and by persons controlled by, controlling, or under common control with 
it. 


P. During the period from about January, 1959 to June, 1959, reg- 
istrant, while engaged in the distribution of Precise securities, directly 
and indirectly, used the mails and the means and instrumentalities of 
interstate commerce to bid for securities of Precise for registrant's own 
account, and Holman, Powell and Eisenberg caused such acts by registrant. 
Q. Registrant, Holman and Powell, directly and indirectly used, 
and Holman and Powell caused registrant to use, directly and indirectly, 
the mails and the means and instrumentalities of interstate commerce 
and the means and instruments of transportation and communication in 
interstate commerce in effecting transactions in, and in the purchase and 


sale of securities as herein set forth in paragraph J of Section iu hereof, 
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R. Registrant, Holman, Powell and Eisenberg, directly and indirectly 
used, and Holman, Powell and Eisenberg caused registrant to use, directly 
and indirectly, the mails and the means and instrumentalities of interstate 
commerce and the means and instruments of transportation and communi- 
cation in interstate commerce in effecting transactions in, and in the 
purchase and sale of securities as herein set forth in paragraphs L, M, 

N, and O of Section II hereof. 

S. Registrant, Holman and Powell effected, and Holman and Powell 
caused registrant to effect, otherwise than on a national securities ex- 
change, certain of the transactions herein set forth in paragraph J of 
Section 11 hereof. 

T. Registrant, Holman, Powell and Eisenberg effected and Holman 
and Powell caused registrant to effect otherwise than on a national se- 
curities exchange, certain of the transactions herein set forth in paragraphs 
L, M, N, and O of Section II hereof. 


pial 

Section II of the said order is hereby amended by deleting para- 
graphs A through E and by substituting in lieu thereof the following: 

A. Registrant, Holman, Powell and Eisenberg wilfully violated 
Section 17(a) of the Securities Act in that, in the offer and sale of securities 
by use of means and instruments of transportation and communication in 
interstate commerce, and of the mails, registrant, Holman, Powell and 
Eisenberg, directly and indirectly, employed devices, schemes and arti- 
fices to defraud; obtained money and property by means of untrue state- 


ments of material facts and omissions to state material facts necessary 


in order to make the statements made, in the light of the circumstances 
under which they were made, not misleading; and engaged in transactions, 
practices and a course of business which would and did operate as a fraud 
and deceit upon the purchasers. 

B. Registrant, Holman, Powell and Eisenberg wilfully violated 
Section 10(b) of the Exchange Act and Rule 17 CFR 240.10b-5 prescribed 


by the Commission under such section, in that registrant, Holman, Powell 
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and Eisenberg, directly and indirectly, by the use of the mails and the 


means and instrumentalities of interstate commerce, in connection with 


the purchase and sale of securities, employed devices, schemes and arti- 
fices to defraud; made untrue statements of material facts and omitted 
to state material facts necessary in order to make the statements made, 
in the light of the circumstances under which they were made, not mis- 
leading; and engaged in acts, practices and a course of business which 
would and did operate as a fraud and deceit upon certain persons. 
C. Registrant wilfully violated Section 10(b) of the Exchange Act 
and Rule 17 CFR 240.10b-6 prescribed by the Commission under such 
section in that registrant, directly and indirectly, by use of the mails and 
the means and instrumentalities of interstate commerce, employed manip- 
ulative, deceptive and other fraudulent devices and contrivances as de- 
fined by Rule 17 CFR 240.10b-6, and Holman, Powell and Eisenberg caused, 
aided, abetted, commanded, induced and procured such violations. 
D. Registrant wilfully violated Section 15(c)(1) of the Exchange Act 
and Rule 17 CFR 240.15c1-2 prescribed by the Commission under such 
section in that registrant made use of the mails and the means and in- 


strumentalities of interstate commerce to effect transactions in and to 
induce the purchase and sale of securities, otherwise than ona national 
securities exchange, by means of manipulative, deceptive and fraudulent 
devices and contrivances as defined by Rule 17 CFR 240.15cl -2, and Hol- 


man, Powell and Eisenberg caused, aided, abetted, commanded, induced 


and procured such violations. 
E. Registrant wilfully violated Section 15(c)(1) of the Exchange Act 

and Rule 17 CFR 240.15cl-5, prescribed by the Commission under said 

section in that registrant made use of the mails and the means and instru- 


mentalities of interstate commerce to effect transactions in and to induce 


the purchase and sale of securities, otherwise than on a national securities 


exchange, by means of manipulative, deceptive and fraudulent devices and 
contrivances as defined by Rule 17 CFR 240.15cl-5 and Holman, Powell 
and Eisenberg caused, aided, abetted, commanded, induced and procured 
such violations. | 
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F. Registrant wilfully violated Section 15(c)(1) of the Exchange Act 
and Rule 17 CFR 240.15cl-8 prescribed by the Commission under said 
section in that registrant made use of the mails and the means and in- 
strumentalities of interstate commerce to effect transactions in and to 
induce the purchase and sale of securities, otherwise than on a national 
securities exchange, by means of manipulative, deceptive and fraudulent 
devices and contrivances as defined by Rule 17 CFR 240.15cl-8 and Hol- 
man, Powell and Eisenberg caused, aided, abetted, commanded, induced 
and procured such violations. 

G. Registrant, Holman, Powell and Eisenberg wilfully violated Sec- 
tions 5(a) and (c) of the Securities Act in that they, directly and indirectly, 
made use of the mails and means and instruments of transportation and 
communication in interstate commerce to sell and to offer to sell the 
securities of Precise and Pearson mentioned in paragraph D of Section I 
and paragraph A of Section II hereof when no registration statement had 
been filed or was in effect as to such securities. 

IV 

Section IV of the said order is amended by deleting paragraphs (a) 

through (j) and by substituting in lieu thereof the following: 


(a) whether the statements set forth in Section II hereof are true; 


(b) Whether registrant, Holman, Powell and Eisenberg, or any of 
them wilfully violated Sections 5(a) and (c) of the Securities Act; 

(c) whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 17(a) of the Securities Act; 

(a) whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 10(b) of the Exchange Act and 
Rule 17 CFR 240.10b-5 prescribed by the Commission under 
such section; 
whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 10(b) of the Exchange Act and 
Rule 17 CFR 240.10b-6 prescribed by the Commission under 
such section; 
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(f) whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 15(c)(1) of the Exchange Act and 
Rule 17 CFR 240.15cl-2 prescribed by the Commission under 
such section; 
whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 15(c)(1) of the Exchange Act and 
Rule 17 CFR 240.15cl-5 prescribed by the Commission under 
such section; , 
whether registrant, Holman, Powell and Eisenberg, or any of 
them, wilfully violated Section 15(c)(1) of the Exchange Act and 
Rule 17 CFR 240.15cl-8 prescribed by the Commission under 
such section; | 
whether, pursuant to Section 15(b) of the Exchange Act it is in 
the public interest to revoke the registration of registrant; 
whether, pursuant to Section 15(b) of the Exchange Act, pending 


final determination of the question of revocation, it is necessary 


or appropriate in the public interest or for the protection of in- 


vestors to suspend the registration of registrant; 
whether pursuant to Section 15A(1)(2) of the Exchange /Act, it is 
necessary or appropriate in the public interest or for the pro- 
tection of investors, or to carry out the purposes of said section, 
to suspend for a period not exceeding twelve (12) months or to 
expel the registrant from membership in the National Associa- 
tion of Securities Dealers, Inc.; and 
whether, within the meaning of Section 15A(b)(4) of the becouse 
Act, the Commission should find that Holman, Powell or Eisen- 
berg is a cause of any order of revocation, suspension, or ex- 
pulsion which may be entered pursuant to paragraphs @ and (k) 
of Section IV hereof. | 
The hearing in the said proceedings being now scheduled to commence 
on November 21, 1960, at 10:00 a.m., and the Division of Trading and 


76 
[Exhibit C to Answer] 


Exchanges having requested postponement of the date of said hearing 
until December 12, 1960, and the Commission having considered this re- 
quest and finding such postponement to be appropriate; 

IT IS ORDERED that the date for the commencement of the said 
hearing be, and the same hereby is, postponed to December 12, 1960, at 
10:00 a.m. 

This order shall be served personally or by registered mail forth- 
with on registrant, Holman, Powell and Eisenberg. 

By the Commission. 


Orval L. DuBois 
Secretary 


By /s/ Nellye A. Thorsen 
Assistant Secretary 


EXHIBIT D 


[Filed April 7, 1961] 
SECURITIES AND EXCHANGE COMMISSION 


In the Matter of 
PEARSON CORPORATION 
File No. 24B-1077 
R. A. HOLMAN & CO., INC. 
File No. 8-6859 


INTERROGATORIES PROPOUNDED 
TO THE COMMISSION BY RESPONDENT 
R. A. HOLMAN & CO,, INC. 


Nc 

In the event the Motion To Dismiss filed concurrently is denied, 
respondent R. A. Holman & Co., Inc., moves the Commission to respond 
to the following interrogatories concerning its handling of the proceed- 
ings herein: 

1. What members of the Commission and what members of the 
staff were present when the Commission considered entering and entered 
the order of September 16, 1960, suspending the Pearson Regulation A 


exemption ? 


77 
[Exhibit D to Answer] 


2. What members of the Commission and what members of the 


staff were present between September 16 and 26, 1960, when the Com- 
mission considered entering and entered its order of September 26, 1960, 
bringing public broker-dealer proceedings against R. A. Holman & Co., 
Inc.? | 

3. What members of the Commission and what members of the 
Commission staff were present when the Commission considered and 
acted on its order of October 4, 1960, denying a motion to quash the sub- 
poena filed by counsel for R. A. Holman & Co., Inc.? If any written com- 
munication was made by the staff to the Commission concerning the re- 
spondent's motion attach copies of all such correspondence. | 

4, What members of the Commission and what members of the 
Commission staff were present when the Commission considered enter- 
ing and entered its order on or about October 31, 1960, consolidating the 
Pearson Corporation proceedings with the R. A. Holman & Co., inc. 
proceedings? If any written communications were made by the staff to 
the Commission concerning the consolidation attach copies of all such 
communications. | 

5. What members of the Commission were present and what mem- 
bers of the Commission staff were present when the Commission con- 
sidered entering and entered its order on or about November 15, 1960, 
amending the proceedings relating to R. A. Holman & Co., Inc., by the in- 
clusion of certain matters relating to I. Vincent Powell? If any written 
communication was made by the staff to the Commission concerning the 
amendment attach copies of all such communications. | 

6. What members of the Commission and what members of the 
Commission staff were present when the Commission considered entering 
and entered its order of March 8, 1961, purporting to consolidate certain 
proceedings relating to a broker-dealer application filed by I. Vincent 
Powell with a consolidated and amended proceeding relating to Pearson 
Corporation and R. A. Holman & Co., Inc.? If any written communication 
was made by the staff to the Commission concerning the consolidation 
attach copies of all such communications. | 
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7. What communications did members of the Commission staff have 
with I. Vincent Powell prior to the institution of the proceedings against 
Pearson Corporation on September 16, 1960? Please include the substance 
of oral communications and copies of written material or communications. 

8. What communications did members of the Commission staff have 
with I. Vincent Powell after the institution of proceedings against Pear- 
son Corporation on September 16, 1960, and prior to the inclusion of 
Powell in the amended order of November 15, 1960? What communication, 
if any, did members of the Commission staff have with Mr. Powell after 
November 15, 1960, which would support or deny his allegation that he 
was told by the Commission staff that there was no basis to include him 
in the amended order? Please include the substance of oral communica- 
tions and copies of written material or communications. 

9. To which stockholders of Pearson Corporation did the Commis- 
sion send its questionnaire dated on or about October 11, 1960? Attach 
copies of all questionnaires returned to the Commission by the addressees. 


MEMORANDUM IN SUPPORT OF INTERROGATORIES 


All items of the interrogatories of 2, item 6, are obviously necessary 


and appropriate to the issue of ex parte communication between the staff 
and the adjudicatory body. 
Items 7 and 9 are necessary to establish the unfairness of the insti- 


tution of proceedings. As we have stated above, we have the greatest con- 
fidence in the integrity of the staff. It is, of course, of interest to respon- 
dent (and we assume also to the Commission itself) in connection with its 
administrative responsibilities in the exercise of its responsibilities under 
the Acts to determine upon what basis the staff acted. As a result of de- 
velopments in the course of the hearing and otherwise since the charges 
were brought, it appears to us likely that the Commission has been given 
information by I. Vincent Powell as part of a conspiracy on his part 
against Richard A. Holman & Co. 
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We wish to emphasize that we appreciate that frequently the Com- 
mission obtains information from persons whose motives in supplying the 
information are not of the best, and that this does not affect the Commis- 
sion's duty to investigate. Here, however, there has come to light suffi- 
cient evidence that false information was deliberately fed to the Commis- 
sion in such a way that the Commission's processes may have been used 
for private rather than public purposes. Whether this is true or ‘not the 
evidence recited is, we submit, sufficient to require that the record be 
cleared so that if the indications are correct proper remedial action may 
be taken, and if they are not correct the inference created by the record 
should be refuted on the record. | 
Respectfully submitted, 


Milton V. Freeman 
Edgar H. Brenner 
Attorneys for R. A. Holman é & Co., Inc. 


Of counsel: 
ARNOLD, FORTAS & PORTER 


** * 


Dated: April 7, 1961 
{Certificate of Service] 


EXHIBIT E 


SECURITIES AND EXCHANGE COMMISSION 
June 1, 1961 
Memorandum to: Docket Section 
Re: R.A. Holman & Co, Inc. (File 8-6859) 
Pearson Corporation (File 24B-1077) 
Irwin Vincent Powell, doing business as Powell Securities 
Company (File 8-9320) 
Reference was made to the consolidated proceedings pursuant to 
Sections 15(b) and 15A of the Securities Exchange Act of 1934 and Section 


3(b) of the Securities Act of 1933 pending in the above matters. 


[Exhibit E i Answer] 

The Commission considered a motion by R. A. Holman & Co., Inc. 
("Holman") that the Commission respond to interrogatories requesting 
(1) the names of members of the Commission and of the staff who were 
present when the Commission considered and ordered the institution of 
the Holman proceedings, the temporary suspension of the Regulation A 
exemption of Pearson Corporation ("Pearson"), the consolidations of the 
Pearson proceedings with the Holman proceedings and of the proceedings 
as to Irwin Vincent Powell with the Holman-Pearson proceedings, the 
amendment of the Holman order for proceedings to include allegations 
with respect to Powell, and the denial of Holman's motion to quash a 
staff subpoena; (2) the production of any ex parte communications it re- 
ceived from the staff concerning the consolidations, the amendment, and 
the motion to quash; (3) the substance of any oral communications and 
copies of any written communications between the staff and Powell prior 
to the amendment of the Holman order for proceedings, and also subse- 
quent to such amendment insofar as they would support or deny Powell's 
allegation that he was told by the staff that there was no basis for includ- 
ing him in such amendment; and (4) the names of the stockholders of 
Pearson to whom the staff sent questionnaires, and copies of all question- 
naires returned by them. 

Movant asserted that developments in the course of the proceedings 
indicated that Powell had given the Commission information as part of 
a conspiracy against movant, and that there was evidence indicating that 
false information had been given to the Commission. 

Powell filed a response in which he denied that he was involved in 
any conspiracy against Holman and asserted that the motion was based 
upon correspondence between him and his then counsel and the hearing 
examiner, which was "illegally" introduced into evidence in his absence, 
and requested dismissal of the motion. The staff thereafter filed an 
answer in opposition to the motion. 


The Commission was of the opinion that movant was not entitled 


to the names of the Commission and staff members who participated in 
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the Commission's consideration and actions with respect to the proceed- 


ings, including its refusal to quash a subpoena which was issued in connec- 
tion with the staff's investigation. The Commission observed that those 
actions were prosecutory or investigatory, not adjudicatory, in nature and 
therefore, under Section 5(c) of the Administrative Procedure Act, the 
Commission was not precluded from consulting members of the staff who 


had engaged in investigative or prosecuting functions with respect to the 
proceedings, and concluded that movant was not entitled to be informed 
of the identity of the Commission and staff members who participated in 
such actions. The Commission pointed out that movant's opportunity to 
defend against the charges made in the proceedings was in no way im- 
paired and that the Commission's final decision would be based solely on 
the record made in such proceedings. 

The Commission noted that any communications between the staff 
and Powell as referred to in the motion, the names of the Pearson stock- 
holders to whom questionnaires were sent, and copies of any question- 
naires returned, were investigatory in nature and therefore confidential 
under Rule 122 under the 1933 Act and Rule 4 under the 1934 Act, and 
was of the view that there had not been a sufficient showing as to 
those rules that disclosure of any such information was not contrary to 
the public interest. | 
The Commission accordingly denied the motion. 


Orval L. DuBois 
Secretary 
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(Securities Exchange Act Relase No. 6814) 
(Securities Act Release No. 4496) 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 
In the Matter of 


R, A. HOLMAN & CO., INC. 
File No. 8-6859 


PEARSON CORPORATION 
File No. 24B-1077 


IRWIN VINCENT POWELL, 

doing business as POWELL 
SECURITIES COMPANY 

File No. 8-9320 

Securities Act of 1933 -- 

Section 3(b) 

Securities Exchange Act of 1934 - 
Sections 15(b) and 154 


May 28, 1962 


MEMORANDUM OPINION AND 
ORDER DENYING MOTION 


ew we we we we HH YH WH ~~ Wh’ 


PER CURIAM: 

We have before us a motion and supporting affidavits filed pursuant 
to Rule 11 of our Rules of Practice by R. A. Holman & Co., Inc. ("Holman") 
in which Pearson Corporation has joined, requesting that the hearing 
examiner withdraw and the record in these proceedings be stricken. The 
motion, which asserts that the hearing examiner was not legally qualified 


or appointed, was denied by the hearing examiner. Briefs have been filed 


by the Division of Trading and Exchanges and Holman. 

The hearing examiner first became employed as a hearing officer 
by this Commission in 1936. Following the enactment of the Administra- 
tive Procedure Act of 1946 ("APA") and the issuance of regulations there- 
under by the Civil Service Commission, his appointment as a hearing 
examiner was approved in compliance with those regulations by the Civil 
Service Commission and his appointment became absolute in March 1949. 
On October 31, 1957, he reached the mandatory retirement age of 70 
years and, on November 1, 1957, received an appointment as a reemployed 
annuitant, pursuant to the Civil Service Retirement Act (5 U.S.C. 
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2263(a)) f ana the regulations thereunder, for a period of up to one year. 
In view of the fact that he was serving in a hearing examiner position, 
this reappointment required the approval of the Civil Service Commission 
under its regulations with respect to the appointment, compensation and 
removal of hearing examiners (5 CFR (1961) 34. 7(b)), and this approval 
was granted. Subsequent yearly reappointments were made annually, the 
latest having been made under date of November 1, 1961, pursuant to 
approval by the Civil Service Commission granted November 7, 1961. 
The hearing examiner was assigned to the instant case on October 28, 
1960. The hearings were commenced on December 1960 and are still being 
held. | 

Movants contend that since October 1957 the hearing examiner has 
been ineligible as a matter of law to serve in that capacity. They argue 
that because he serves at the will of this Commission, he is necessarily 
subservient to us and that his year-to-year appointments are inconsistent 
with the purpose of Section 11 of the APA and its provision that “examiners 
shall be removable by the agency in which they are employed only for good 
cause established and determined by the Civil Service Commission 555 
after opportunity for hearing and upon the record thereof." Movants dis- 
claim any intent to "impugn" the examiner's "integrity," but they assert 
that the lack of independence involved in his tentative tenure "creates a 
possibility that his conduct and decision will not be completely unbiased 
. . . and that possibility alone is inconsistent with traditional concepts of 
due process" and requires "the striking of the entire record herein." 

Movants also argue that the hearing examiner's November 1961 re- 
employment was not effective between November 1st and the date of the 
formal approval of the reemployment by the Civil Service Commission, 


L 5 U.S.C. 2263(a) provides: : 


“Notwithstanding any other provision of law, an annuitant heretofore 
or hereafter retired under this chapter shall not, by reason of his 
retired status, be barred from employment in any appointive posi- 
tion for which he is qualified. An annuitant so re- ce shall 
serve at the will of the appointing officer." 
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during which interval the hearing examiner presided over hearings in 
this case. 
I 

In our opinion, the motion is without merit and, in any event, is not 
timely as required by Section 7(a) of the APA. 

The motion raises a question of first impression having government- 
wide implications affecting the validity of all proceedings presided over 
by retired hearing examiners who have been reemployed. Movants' posi- 
tion assumes a basic conflict between Section11 of the APA and the Civil 
Service Retirement Act which, referring to all government employees, 
states that a reemployed annuitant shall serve at the will of the employing 
agency. We believe that a proper interpretation, taking account of the 
policies reflected in both statutes, leads to the conclusion that they are 
not inconsistent and that Congress did not intend to deprive the govern- 
ment of the benefit of experienced hearing examiners who have reached 
the age of retirement. Applying this principle to the facts here, we be- 
lieve that it would be both improper and wasteful to invalidate a record 
of over 8,000 pages upon a motion filed 1-1/2 years after the proceedings 
commenced and in a case in which the record is replete with procedural 
delays. 

I 

The legislative history and judicial interpretation of Section 11 of 
the APA support the conclusion that reasonable and traditionally applied 
procedures affecting the status and tenure of hearing examiners are not 
inconsistent with the requirement of that Section that removal be based 
only on good cause. 

Thus, the Attorney General's Committee on Administrative Proce- 
dure, which proposed the separation of examiners from the agencies 
which was later embodied in the APA, recommended both provisional and 
temporary appointments for hearing officers. Provisional appointments 
for a maximum period of one year were suggested to permit the agency 
to assess their performance before such appointments could become 
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| 
permanent. Temporary appointments, subject to extension, were sug- 


gested to meet practical needs such as docket Conzestiont/ The Com- 
mittee was well aware of the dangers of agency influence. However, it 
saw no inconsistency between such appointments and removal for cause 
only.4/ A subsequent regulation by the Civil Service Commission pro- 
viding that in emergency situations, where the needs of the service re- 
quire it, agencies may make conditional appointments of hearing exami- 
ners pending final decision on their eligibility for absolute appointme nt, 
was approved in Federal Trial Examiners Conference v. Ramsp eck.» 
The Court rejected a contention that this regulation enabled agencies to 
hold a club over the heads of new examiners by keeping them in a condi- 
tional status if their decisions were unsatisfactory and thereby destroy 
the status given hearing examiners by Section 11 of the apa £/ 
In the same case, on appeal from the disapproval of other Civil 
Service Regulations providing for reduction in force, promotion, assign- 
ment of cases in rotation, and classification, the Supreme Court held that 
such regulations were not inconsistent with the examiner's "semi-inde- 


pendent" rete dl] It held that those regulations applying regular civil 
service procedures to hearing examiners did not violate the provision 

of Section 11 of the APA making them removable only for cause and would 
not operate to impair their independence. With respect to the regulation 
covering promotions, the Court rejected an argument that the provision 
of the regulation authorizing the agencies to decide whether there is an 
examiner vacancy and whether such vacancy is to be filled by promotion 


RE ae | 

2, Final Report of the Attorney General's Committee on Administrative 
Procedure, p. 48 (1941). 

3/ Id., at pp. 20, 56, 68, 209, 214. See Federal Trial Examiners Confer- 
ence v. Ramspeck, 104 F. Supp. 734, 741 (D.D.C., 1952). | 

4/ Id., at p. 49. | 

5/ 104 F. Supp. 734 (D.D.C., 1952). | 

6/ The fact noted by movants, that the Civil Service Commission later 
adopted a regulation (5 CFR 34.3) that the requirements of probationary 
and career-conditional periods before absolute appointments shall not 
apply to hearing examiner positions, does not in our opinion affect the 
validity of the District Court's decision in this respect. [ 

1/ 345 U.S. 128, 132 (1953). 
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from among existing examiners, enables the agency to control and coerce 
its examiners. In that connection the Court observed: 


"Respondents imagine all sorts of devious schemes by which the 
agencies shrewdly analyze their staffs to pick out which examiners 
would probably be chosen by the [Civil Service] Commission for 
promotion, and then create vacancies for them as a reward for 
favorable decisions, or else fill vacancies from outside in order to 
discipline recalcitrant examiners. Respondents have not shown any 
actual examples of this, nor do they show that in such circumstances 
the Commission would not correct the situation."8. 


The foregoing reflects a recognition that "Congress put the entire 
tradition of the Civil Service Commission * * * to use when it prescribed 
a new system of tenure for hearing examiners in § 11,"2/ The retirement 
program, which has authorized the reemployment of a retired employee 
ever since its adoption in 1920,10/ is part of that tradition, and in our 
opinion does not involve any inconsistency with Section 11 of the APA. 
The reemployment of retirees is designed to secure for the government 
the continued utilization of the special skills and experience of such per- 


sons so long as they are willing and able to perform additional services.2!/ 


Section 11 of the APA states that its provisions are "subject to the civil 


8/345 U.S. at pp. 138-39. 


9/ Ramspeck v. Federal Trial Examiners Conference, 202 F. 2d 312, 313 


(C-A.D.C. 1952) (dissenting Opinion), quoting from Administrative Proce- 


dure Act - Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess. 
(1946), p. 215. 


10/5 U.S.C. Sec. 715, May 22, 1920, c. 195 Sec. 6, 41 Stat. 617. As enacted 
in 1920 the Retirement Act provided for the retention of an employee in 
service for a limited period after the retirement age, upon certification 
by the employing branch or agency that “by reason of his or her efficiency 
and willingness to remain in the civil service of the United States the con- 
tinuance of such employee therein would be advantageous to the public 
service," and upon approval and certification by the Civil Service Com- 
mission. 


1Y/se¢ Gamble-Skogmo, Inc. v. Federal Trade Commission, 211 F. 2d 106, 
111 (C.A. 8, 1954), which recognized that an agency has the privilege of 
reemploying a retired hearing examiner in that capacity where desirable, 
although the question of the effect of Section 11 of the APA was not 
raised. 


[Exhibit os Answer] 
service and other laws to the extent not inconsistent" with the APA A. 
Congress could have specifically prohibited or circumscribed the reem- 
ployment of retired hearing examiners if it deemed the existing reemploy- 
ment provision, which applied to government employees generally, was 
inconsistent with the APA, but it did not do so. Indeed, subsequent to the 
enactment of the APA, Congress adopted the reemployment provision in 
its present form, expressly stating that reemployment of an annuitant 
shall not be barred "notwithstanding any other provision of law.’ r12/ wy 
think this shows that Congress intended to retain the objectives of both 
statutes and considered that government agencies will not exercise the 


power to terminate such reemployment capriciously or arbitrarily. 
The post-retirement employment of a hearing examiner does not 
carry any likelihood of subservience or unfairness of the type that APA 
seeks to prevent. Such reemployment, made with Civil Service Commis- 
sion approval, comes only after the examiner has for many years con- 
ducted hearings and made decisions under conditions and standards of 


freedom from subservience and of scrupulous fairness and impartiality. 
Certainly such a reemployed examiner would be no less independent than 
the conditionally appointed examiner whom the District Court in the 
Ramspeck case considered not to be disqualified under Section 11. The 
Civil Service provisions permitting the temporary reemployment of re- 
tired hearing examiners reflect the view that, despite the "possibility" to 
which movants point, there is no real danger that a hearing examiner will 
in connection with his reemployment become moved to act unfairly out of 
a fear that his employment will be terminated because of agency dis- 
pleasure with his rulings. During such reemployment, the parties are 
adequately protected against unfairness by their right to assert) and es- 
tablish actual bias or prejudice of the hearing examiner as in any other 
situation where a basis for such claim exists. In the present case, as 


noted, movants disavow any such claim. 
\ 
| 


12, 5 U.S.C. 2263, July ST 1956, c. 804, Tit. IV, § 401, 70 Stat. 757. 
s 
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pat 


The instant motion is not only without merit, but was not timely 
filed as required by Section 7(a) of the apa 23/ 
As noted above the hearings in the instant case were begun in De- 


cember 1960. The matter has been vigorously contested, and there have 
been a large number of time-consuming hearings. A large record, in- 
cluding over 8,000 pages of testimony and about 440 exhibits, some of 
them voluminous, has been developed. There have been a large number 
of recesses and postponements, many at the request of Holman, numerous 
rulings by the hearing examiner, both in favor of and against positions 
taken by movants, have been the subject of certifications to and rulings by 
us. The present posture of the case is that the staff has completed the 
presentation of its evidence, ata considerable expenditure of public funds 
and manpower and the inconvenience and disruption of the daily lives of 
its witnesses. The respondents are in the process of presenting their 
defense. Many witnesses have been called and additional witnesses and 
records of other broker-dealer firms have been subpoenaed, The deter- 
mination of the charges against respondents and of the issues as to 
whether the public interest requires adverse action with respect to, among 
other things, respondents’ privilege of engaging in the securities business, 
must of course await the completion of the record. However, only now, 
after these very considerable expenditures and delays, do movants raise 
the question of the hearing examiner's qualification. To dismiss the 
hearing examiner at this point and begin the case all over again, as re- 
quested by movants, would constitute a travesty upon the orderly ad- 
ministration of justice. 


13) Section 7(a) of the APA provides in pertinent part: 
"Any such [hearing] officer may at any time withdraw if he 
deems himself disqualified; and, upon the filing in good faith of 
a timely and sufficient affidavit of personal bias or disqualifica- 
tion of any such officer, the agency shall determine the matter as 
a part of the record and decision in the case." 
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Movants assert that they checked the age of the hearing examiner in 
April 1962. However, as the hearing examiner observed when ruling on 
the instant motion, the fact that he was "well along in life" would certainly 
have been no secret to respondents during the course of the extensive 


proceedings before him. We think it was incumbent upon movants to ex- 
ercise due diligetice to raise any objection to the examiner for any reason 
early in the proceedings, and that having failed to do so they must be 
deemed to have waived any such objection. | 


We do not agree with movants' contention that a motion to disqualify 
is timely if filed at any time prior to final agency decision irrespective 
of the length of time the hearings have been in progress. The cases cited 
by them where the motion was made after agency decision and denied as 
untimely, do not support their contention. 24/ The non-compliance with 
Section 11 in those cases consisted of the use of a member of the agency's 
regular staff to receive the evidence in a proceeding which required a 
qualified hearing examiner. It was a much more serious defect than that 
which movants urge in the instant case, yet it was not considered to be 
jurisdictional and was held to have been waived because of late objection. 
In our opinion, such holdings would warrant a stricter interpretation as 
to timeliness in raising the kind of objection involved in the present cases” 


| 
147 Snited States v. L. A. Tucker Trust Lines, Inc., 344 U.S. 33 (1952); 
Pomprowitz v. U.S., 119 F. Supp. 824 (E. D. Wis., 1954). See also 


et Cove Barium Corp. v. U.S., 175 F. Supp. 473 (S.D. Tex. 1959), 
aff'd o01 U.S. 32. 
live note in this connection that the Judicial Code requires that objec- 
tions with respect to bias and prejudice of federal judges be filed ten 
days before the beginning of the term at which the proceeding is to be 
heard unless good cause is shown for failure to file them within such time 
(28 U.S.C. Sec. 144), and that courts have construed the cause requirement 
strictly. See e.g. Bommarito v. U.S., 61 F. 2d 355 C.A. 8, 1932); Eisler 
v. US. 170 F. 2d 273 (C-A. D.C., 1948); Bishop v. US., 16 F 2d 410, 411 
(C.A. 8, 1928) ("It is the intent of the statute that the affidavit must be 
filed in time to protect the government from useless costs, and [protect 
the court in the disarrangement of its calendar, and prevent useless delay 
of trials, and parties filing such affidavits should be held to strict diligence 
in presenting the claims of disqualification."); Scott v. Beams, 122 F. 2d 
777, 788 (C.A. 10, 1941) ("due to its nature and the opportunity for abuse 
of the privilege [of seeking disqualification of a judge under the Code], 
strict compliance with its provisions is exacted"). | 
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In any event, they do not establish that had the motions therein been made 
during the hearings but after many sessions had been held over a long 
period of time in which voluminous evidence had been taken, as in the 
instant case, such motions would not have been denied as untimely 28/ 
The question of whether an objection is timely is properly determined 
by all the circumstances, including the seriousness of the matter com- 
plained of and the burden and expense incurred by other parties during 
the interval in which the objection has not been raised. In this connec- 
tion it should be noted that, in addition to movants' disclaimer of any 
doubts as to the integrity of the hearing examiner, his views, if any, are 
only advisory and we will render the "initial" decision after an indepnd- 
ent examination of the entire record.L/ Further, if the parties choose 
to waive a recommended decision by the hearing examiner, his opinion 
as to the merits will never be brought to our attention. 

We also consider to be without substance and untimely movants' 
objections to the short period of the hearing examiner's service in 
November 1961 before approval of his renewal appointment by the Civil 
Service Commission. Through administrative inadvertence, the request 
of our Personnel Director for prior approval of another extension of this 
appointment through October 31, 1962 did not reach the Civil Service 
Commission for action until November 7, 1961, and that Commission 
formally approved the appointment on that day. Since the examiner was 
in a continuous work status between November 1 and 7, his extended 
appointment was made effective November 1 rather than November 7. 

No legal consequence or prejudice can properly be attributed to the minor 
clerical oversight involved. There was no intent to disturb the examiner's 
employment, which had been renewed several times previously, as is 


I y ~~ 

16, Movants are not aided by the case of Riss & Co. v. U.S., 96 F. Supp. 
452 (W. D. Mo., 1950), reversed 341 U.S. 907 (1951), where the motion 
to disqualify, made on the seventh day of the hearings, was sustained. 
The examiner was a member of the enforcement staff, and the question 
of timeliness was not before the court. 


17/ See Section 8(a) of the APA and Rule 16(b) of our Rules of Practice. 
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shown by the facts that he was in the process of holding hearings in a 
case with which he was familiar and that the hearings had not peer re- 
cessed. The papers came through a bit late, but they authorized the con- 
tinuation of his services. 
Accordingly, IT IS ORDERED that the motion of R. A. Holman & 
Co., Inc. and Pearson Corporation for withdrawal of the hearing examiner 
and to strike the record be, and it hereby is, denied. 
By the Commission (Chairman CARY and Commissioners WOODSDE, 
FREAR and WHITNEY), Commissioner COHEN not ENTS 


Orval L. DuBois 
Secretary 


EXHIBIT G 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


June 2, 1962 


Memorandum to: Docket Section 
Copies to: Parties to the Proceedings. 
Re: R. A. Holman & Co., Inc. (File 8-6859) 
Pearson Corporation (File 24B-1077) | 


Irwin Vincent Powell, doing business as 
Powell Securities Company (File 8-9320) 
Reference was made to the consolidated proceedings pursuant to 


Sections 15(b) and 154 of the Securities Exchange Act of 1934 and Section 
3(b) of the Securities Act of 1933 pending in the above matters. | 
The Commission considered certifications by the hearing examiner 


with respect to (1) objections raised by respondent, R. A. Holman & Co., 
Inc. ("Holman") to a ruling by the hearing examiner directing that certain 
subpoenas specify the return dates and hours at which the witnesses should 
appear and (2) the examiner's denial of a request by Holman for a sub- 
poena duces tecum for production of a list of the cases in which hearings 


were held by the hearing examiner from November 1, 1957 to date, to- 
gether with copies of the orders issued by the Commission in these cases. 


[Exhibit G Spee 

1. The Commission noted that it was within the hearing officer's 
proper function under Section 7(b)(5) of the Administrative Procedure Act 
and Rule 11(b) of the Commission's Rules of Practice, toregulate the course 
of 2 hearing in order to keep it orderly and efficient, and was of the opinion 
that it was consistent with such duty, and with the objective of securing 
an expeditious and speedy presentation of the evidence, to include return 
dates and hours in the subpoenas issued by him. (See Sen. Doc., No. 248, 
79th Cong., 2d Sess., 207, 1946; Model Code of Evidence, Rule 105 and 
comment.) It noted however that the return dates previously included in 
the subpoenas had passed without a hearing having been held owing to the 
fact that the Commission had granted a postponement of the hearings pend- 
ing its decision upon 4 motion to withdraw the hearing examiner, which it 
has since denied. (Securities Exchange Act Release No. 6814) Under the 
circumstances it concluded, without implying that the prior subpoenas 


were ineffective,-/ that new subpoenas should forthwith be issued by the 


hearing examiner without any specification of return dates by him therein 
but that upon the reconvening of the hearings, which is scheduled for June 
5, 1962, respondent shall be required to present all additional witnesses 
and evidence it desires to adduce in continuous session except for normal 
mid-day and evening and weekend recesses. Upon the conclusion of such 
testimony or at any point at which Holman declined to proceed with the 
presentation of evidence, and absent the proffer of evidence by the other 
respondents or rebuttal evidence by the Division, the hearings shall be 
closed by the hearing examiner and he shall announce a schedule of post- 
hearing procedures. 

2. The Commission, noting that no showing of relevancy had been 
made, affirmed the ruling of the hearing examiner denying the request for 


production of information as to cases to which he had been assigned by the 
Commission. 


7 


<“ The Commission noted the authorities to the effect that a person once 
‘subpoenaed remains subject to the subpoena despite continuances after the 

date specified in the subpoena (See e.g. Burttschell v. Sheppard, 60 S.W. _ 

2d 402 (Ten. 1934); State v. Olds, 116 S.W. 1080 (Mo. 1909). Cf. Blackmer.___- 
v. U.S., 284 U.S. 421, 443 (1932). 
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The Commission also considered a telegraphic request of this date 
from counsel for R. A. Holman & Co., Inc., for the names of members of 
the Commission who participated in certain Commission decisions in the 
Holman proceedings and for a stay of the proceedings pending the furnish- 
ing of such information and any action based thereon. 

The Commission denied the request for a stay pending its decision 
on the request for the information referred to in the telegram. | 


Orval L. DuBois 
Secretary 


EXHIBIT H 
UNITED-STATES OF AMERICA 
‘Before the 
SECURITIES AND EXCHANGE COMMISSION 
August 4, 1960 


In the Matter of 


Trading in the Securities of ORDER DIRECTING INVESTIGA- 
PEARSON CORPORATION, SPAN TION AND DESIGNATING 
AMERICA BOAT COMPANY, INC., OFFICERS TO TAKE TESTIMONY 
RED FISH BOAT COMPANY and 

CASCADE POOLS CORPORATION 


I 
The Commission's public official files disclose that: 
A. R.A. Holman & Co., Inc. is registered as a broker-dealer 
pursuant to Section 15(b) of the Securities Exchange Act of 1934. 
B. On March 30, 1959, Pearson Corporation filed a notification 
under Regulation A for an issue of 175,000 shares of its 25¢ par 
value common stock at a public offering price of $1 per share 
through R. A. Holman & Co., Inc., as underwriter. 


C. On September 9, 1959, Span America Boat Company, Inc. filed 
a notification under Regulation A for an issue of 175,000 shares 
of its 25¢ par value common stock at a public offering price of 
$1 per share through R. A. Holman & Co., Inc. as underwriter. 
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D. On October 22, 1959, Red Fish Boat Company filed a notification 
under Regulation A for an issue of 400,000 shares of its 10¢ par 
value Class A common stock at a public offering price of 75¢ per 
share through R. A. Holman & Co., Inc. as underwriter. 

E. On November 30, 1959, Cascade Pools Corporation filed a notifi- 
cation under Regulation A for an issue of 100,000 shares of its 
10¢ par value common stock at a public offering price of $1 per 
share through R. A. Holman & Co., Inc. as underwriter. 

0 

Members of its staff have reported informtion to the Commission 

which tends to show that: 

A. R.A. Holman & Co., Inc. has been and is offering to sell, selling and 
delivering after sale to members of the public certain securities, 
namely capital stock of Pearson Corporation, Span America 
Boat Comyany, Inc., Red Fish Boat Company and Cascade Pools 
Corporation. 

B. While engaged in the offer, sale and delivery of the securities as 
described in Paragraph A hereof, R. A. Holman & Co., Inc. as 
underwriter in the distribution of each of the issues hereinabove 
set forth in Section I bid for and purchased for certain accounts 
in each of which R. A. Holman & Co., Inc. had a beneficial 
interest, securities which are the subject of such distributions 
and attempted to induce persons to purchase such securities 
prior to the completion of its participation in such distribution. 

C. While engaged in the activities as set forth in Paragraphs A and 
B hereof, R. A. Holman & Co., Inc., directly and indirectly, 
made use of the mails and means and instruments of transporta- 
tion and communication in interstate commerce, and of the 
means and instrumentalities of interstate commerce. 


[Exhibit H ene 
pau 
The information reported to the Commission by members of its staff 
as set forth in Section II hereof, if true, tends to show that R. A. Holman 
& Co., Inc. has violated Section 5(a) and (c) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act of 1934 and Rule 17 CFR 
240.10b-6 thereunder. 
IV 
The Commission, having considered the aforementioned report by 
members of its staff, and for the purpose of (1) determining whether R.A. 
Holman & Co., Inc. has violated or is about to violate the provisions of 
Section 5(a) and (c) of the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 17 CFR 240.10b-6 thereunder, 
and (2) aiding in the enforcement of said Acts, deems it necessary and 
appropriate that an investigation be made to determine whether R. A. 
Holman & Co., Inc. has engaged or is about to engage in the acts and prac- 
tices set forth in Section II hereof, or in any acts or practices of similar 


purport or object. 
V | 
IT IS ORDERED, pursuant to the provisions of Section 2048) of the 
Securities Act of 1933 and Section 21 (a) of the Securities Exchange Act of 
1934, that an investigation be made to determine the matters as) set forth 
in Section IV hereof. | 
IT IS FURTHER ORDERED, pursuant to the provisims of Section 
19(b) of the Securities Act of 1933 and Section 21(b) of the Securities Ex- 
change Act of 1934,that for the purposes of such investigation Martin Vic 
Miller, Carmen A. Accordino and Esther Antell, and each of them, is 
hereby designated an officer of this Commission and empowered to administer 


oaths and affirmations, subpoena witnesses, compel their attendance, take 
evidence and require the production of any books, papers, correspondence, 
memoranda or other records deemed relevant and material to the inquiry, 
and to perform all other duties in connection therewith as prescribed by law. 


By the Commission. /s/ Orval L. DuBois | 
Secretary 
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May 23, 1961 
Memorandum to: Docket Section 
Re: R.A. Holman & Co., Inc. (File 8-6859) 
Pearson Corporation (File 24B-1077) 


Irwin Vincent Powell, doing business as 
Powell Securities Company (File 8-9320) 
Reference was made to the consolidated proceedings persuant to 


Sections 15(b) and 15A of the Securities Exchange Act of 1934 and 
Section 3(b) of the Securities Act of 1933 pending in the above matters. 

The Commission considered motions made during the course of the 
hearing by R. A. Holman & Co., Inc. Holman"), Pearson Corporation 
("Pearson"), and Irwin Vincent Powell to dismiss the proceeding with 
respect to them, and by Holman and Pearson, in the alternative, to sever 
the proceeding relating to the issue of whether Powell's application for 
registration as a broker-dealer should be denied. 

The Commission noted that, under Rule 11(c) of the Rules of Practice, 
all motions made during the course of the hearing "shall be made to and 
decided by the hearing officer, except that where his ruling would dispose 
of the proceeding in whole or in part, it shall be made in his recommended 
decision submitted after the conclusion of the hearing." The Commission 
was of the view that there was no warrant for it to take action at this 


stage of the proceedings upon the motions to dismiss, which asserted that 


the allegations in the orders for proceedings and the order temporarily 


suspending Pearson's Regulation A exemption were without evidentiary 
support and attacked the manner in which the proceedings had thus far 
been conducted. The Commission therefore directed that such motions, 
together with the supporting and reply briefs and related filings, be re- 
ferred to the hearing examiner for ruling in his recommended decision 
pursuant to Rule 11(a). The Commission also denied requests by Holman 
and Pearson for oral argument before the Commission on their motions. 
The motions for severance by Holman and Pearson were based on 
alleged statements to the movants by the staff that it would recommend 
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severance to the Commission. The staff in its answer denied so advising 


the movants, and contended that the proceedings were properly consolidated. 
Movants filed no reply to this answer. In order to expedite these pro- 
ceedings, the Commission determined to dispose of the motions for sev- 


erance, and accordingly denied a petition by Powell to refer them to the 
hearing examiner. Noting that it had consolidated the proceedings because 
they involved common questions of law and fact, and being of the opinion 
that no sufficient showing had been made to warrant severance, the Com- 
mission denied the motions. | 

The Commission directed that the hearings be resumed on May 31, 
1961, at 10:00 A. M. } 


Orval L. DuBois 
Secretary 


EXHIBIT J 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


March 27, 1962 


Memorandum to: Docket Section 
Copies to: Parties to the Proceedings 


Re: R.A. Holman & Co., Inc., et al. | 
(Files 8-6859, et al.) 


Reference was made to the consolidated proceedings pursuant to 
Sections 15(b) and 15A of the Securities Exchange Act of 1934 and Section 
3(b) of the Securities Act of 1933 pending in the following matters: 

R. A. Holman & Co., Inc. (File 8-6859) 

Pearson Corporation (File 24B-1077) 


Irwin Vincent Powell, doing business as 
Powell Securities Company (File 8-9320) 


The Commission considered a ruling certified to it by the hearing 
examiner which denied an application by R. A. Holman & Co., Inc. ("Hol- 
man"), for seventeen subpoenas duces tecum requiring the appearance of 


broker-dealers relative to transactions they may have had in the stock of 
| 
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Precise Development Corporation during the period from January 1959 to 
June 1959. Holman had stated that such subpoenas were relevant to Sec- 
tion I, Paragraph 0, of the Commission's order for proceedings dated 
November 15, 1960, which alleged that Holman had represented that Pre- 
cise securities were being offered "at the market" when there was no mar- 
ket for the securities other than that controlled by Holman. 

The Commission observed that numerous subpoenas already had 
been issued upon Holman's request and expressed the desirability of 
avoiding cumulative evidence. It also noted that counsel for Holman had 
asserted that Division counsel had in her possession the data sought by 
the subpoenas. The Commission instructed the hearing examiner to as- 
certain whether such was the fact and, if so, whether the issuance of sub- 
poenas could be obviated by the Division making the data available to Hol- 
man or by a Stipulation of the facts. If such production or stipulation 
could not be effected, then the hearing examiner was instructed to grant 
the request of Holman for subpoenas duces tecum to the extent of requiring 
production by those subpoenaed of documents or data showing any trans- 
actions, bids, and offers by them in Precise stock during the period in 
issue. 

The Commission's ruling was to be without prejudice to a further 
request by Holman, following production of such documents, for such ad- 
ditional subpoenas as Holman should show to be necessary, in the light of 
the information received, to enable it to present evidence relevant to its 
defense on the issue in question. 


Orval L. DuBois 
Secretary 
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SECURITIES se eS COMMISSION 
ashington, D. C May 7, 1962 


Memorandum to: Docket Section 
Copies to: Parties to the Proceedings 


Re: R. A. Holman & Co., Inc. (File 8-6859) 
Pearson Corporation (File 24B-1077) 
Irwin Vincent Powell, doing business as 
Powell Securities Company (File 8-9320) 


Reference was made to the consolidated proceedings pursuant to 
Sections 15(b) and 15A of the Securities Exchange Act of 1934 and Section 
3(b) of the Securities Act of 1933 pending in the following matters: 

R. A. Holman & Co., Inc. (File 8-6859) | 

Pearson Corporation (File 24B-1077) 


Irwin Vincent Powell, doing business as | 
Powell Securities Company (File 8-9320) | 


The Commission considered rulings by the hearing examiner, which 


he certified to it, refusing to issue certain subpoenas duces tecum and ad 
testificandum to R. A. Holman & Co., Inc. ("Holman"), and closing the 
hearings. Holman filed a memorandum in opposition to the rulings, and 
the staff filed an answer to which Holman filed a reply. Pearson Corpora- 
tion (’ Pearson") joined with Holman in opposing the closing of the hearings. 
(1) The hearing examiner refused to issue subpoenas duces tecum 
directed to two broker-dealers, New York Hanseatic Corporation and 
Clark Dodge & Co., Incorporated, calling for the production of confirma- 
tions reflecting purchases and sales of stock of Pearson from April 24, 
1959 to September 26, 1960. His reason for this ruling was that a legend 
placed on the subpoenas by Holman was inconsistent with Commission 
minutes dated April 16 and 18, 1962, which related to earlier and more 
extensive subpoenas duces tecum directed to those broker-dealers. The 
legend was to the effect that Holman would pay the witness the same fees 
and mileage that were paid to witnesses in Federal courts. . 
The Commission on April 16, 1962, had ruled that various broker- 


dealers, including the two referred to above, to whom subpoenas duces 
| 
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tecum had been directed requiring the production of accounting records 
and ledgers as well as confirmations, were required to make those rec- 
ords available at their own expense. However, in view of the objections 

of New York Hanseatic and Clark Dodge with respect to the expense in- 
volved in selecting the requested documents from their voluminous rec- 
ords, the Commission had ruled that to the extent that Holman desired 
selection or compilation of particular items in the records, the expense of 
such collection or compilation would have to be borne by Holman. On 
April 18, the Commission had affirmed a ruling by the hearing examiner, 
based on the April 16 minute, that since it was impractical for New York 
Hanseatic and Clark Dodge to produce large quantities of records in the 
hearing room, it would be sufficient to make the records available for 
Holman's inspection at the place where the records were located. Holman's 
request for the two new subpoenas followed. 

The Commission expressed the view that its previous rulings were 
applicable to the two/ new subpoenas unless New York Hanseatic and Clark 
Dodge were now willing to assume the lesser burden involved because of 
the narrower scope of the subpoenas. Accordingly, the Commission di- 
vested the issuance of the two new subpoenas to Holman after deletion of 
the legend with respect to witness expenses. 

(2) Similar subpoenas duces tecum directed to 12 other broker- 
dealers and bearing the same legend as to witness expenses and six sub- 
poenas ad testificandum were denied by the hearing examiner on the ground 
that the evidence sought was cumulative and that the legend on the sub- 
poenas duces tecum was improper. The Commission was of the view that 
it did not sufficiently appear from the record that the confirmations re- 
quested and the testimony to be presented would be cumulative in nature, 
and observed that any objection on that ground could be made when the 
evidence was offered at the hearings. The Commission accordingly di- 
rected the issuance of the subpoenas ad testificandum, and of the subpoenas 
duces tecum after deletion of the legend as to expenses for the reason 
noted above, and expressed the opinion that the minutes of April 16 and 
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18 applied to the subpoenas duces tecum in the event that broker-dealers 


to whom they were directed objected that compliance would be unduly 
burdensome. | 
In view of its rulings directing the issuance of the requested sub- 


poenas, the Commission ordered that the hearings be reopened promptly 

by the hearing examiner. The Commission expressed concern over the 
many delays in these proceedings and emphasized the desirability that Hol- 
man proceed with the utmost diligence to present its defense, including any 
evidence in addition to that sought by the above subpoenas. 


Orval L. DuBois 
Secretary 
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EXHIBIT L 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

R.A. Holman & Co., Inc., ) 
Plaintiff, 

v. ) Civil Action No, 1908-61 
) 
) 
) 
) 


Securities and Exchange 
Commission, et al., 


Defendants 


ORDER 
The cause having come on for hearing on plaintiff's motion for 
preliminary injunction and defendants' motion to dismiss the complaint 
for failure to state a cause of action and the Court having heard the 
argument of counsel and being fully advised, it is hereby: 


ORDERED, ADJUDGED AND DECREED 

1, That defendants’ motion be granted and the complaint be and 
it is hereby dismissed. 

2. Plaintiff's motion for preliminary injunction be and it is 
hereby denied, 

3. Plaintiff's motion for stay of proceedings be and it is hereby 
denied. 
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EXHIBIT M 


SUMMONS 


To the above named Defendant: BYRON D. WOODSIDE 
You are hereby summoned and required to serve upon Milton V. 


Freeman or Edgar H. Brenner, plaintiff's attorneys, whose address is 
1229 - 19th Street, N.W., Washington 6, D.C, an answer to the complaint 
which is herewith served upon you, within 60 days after service of this 
summons upon you, exclusive of the day of service, If you fail to do so, 
judgment by default will be taken against you for the relief demanded 

in the complaint. | 
| 


HARRY M. HULL 
Clerk of Court 


/s/ Anne W, [legible] 
Deputy Clerk 


[Seal of Court] 
Date: June 13, 1961 


RETURN ON SERVICE OF WRIT 
I hereby certify and return, that on the [T1l.] day of [Ml.] 19[T1.] 


I received this summons and served it together with the complaint 


herein as follows: 
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COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


AND EEO 
Plaintiff, by its attorneys, complaining of the defendants, alleges 


that: 
RELIEF REQUESTED 
1, This is an action for a declaratory judgment and for injunctive 

relief. 

A. The declaratory relief sought is for a declaration that 
Rule 252(e)(2) of the Rules of the Securities and Exchange Commission 
is, and as applied by the Commission to the plaintiff, invalid under the 
Administrative Procedure Act, the Securities Act of 1933, the Securities 
Exchange Act of 1934, and the Constitution of the United States. 

B. The injunctive relief sought herein is (i) to enjoin 
defendants from interfering with plaintiff's underwriting of offerings 
of securities offered pursuant to Regulation A of the Securities and 
Exchange Commission, and from otherwise illegally interfering with 
plaintiff's business; and (ii) to enjoin defendants from continuing 
certain proceedings against the plaintiff, as is hereinafter alleged. 


PARTIES 

2. Plaintiff is a corporation duly organized under the laws of the 
State of New York and doing business at 54 Wall Street, New York, 
New York. It is an underwriter duly registered as a broker-dealer with 
the Securities and Exchange Commission under Section 15(b) of the 
Securities Exchange Act of 1934, It has specialized in underwriting of 
issues of securities of smaller companies, particularly the securities 
of small boating companies. It had been awarded a citation by the trade 
magazine for the boating industry for "pioneering in the field of public 
financing and investment in the pleasure boat industry." Prior to the 
institution of proceedings by defendants, as hereinafter alleged, the 
major portion of its business involved the underwriting of issues of 
small companies, pursuant to Regulation A of the Securities and Exchange 


Commission. 
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3. Under Regulation A, public offerings of securities in the 
amount of $300,000 or less, are exempted from a number of registration 
requirements of the Securities Act, compliance with which would entail 
expenses usually prohibitive for small issues. The regulation accord- 
ingly provides the only practical way by which many small companies 
can issue securities to the public. | 

4. Defendant, Securities and Exchange Commission, is a govern- 
mental agency created and deriving its powers under Sections 4 and 
210 of the Securities Exchange Act of 1934, and Section 27 of the Sec- 
urities Act of 1933. | 

5. The individual defendants are individuals found doing’ ‘business 
and officially residing within the District of Columbia at 425 - - 2d Street, 
N.W., Washington, D.C., and are the members of the said Securities 


and Exchange Commission under whose direction and supervision the 
| 


acts hereinafter alleged with respect to it have occurred. 


JURISDICTION | 
6. The jurisdiction of the Court arises under Sections 11-305 and 
11-306 of the District of Columbia Code, The Declaratory J udgment Act, 
28 U.S.C. §§2201 and 2202, and the Administrative Procedure Act, 5 
U.S.C. $1009. There exists between plaintiff and defendants an actual 


controversy. 
7. The following provisions of the Constitution of the United States, 
United States Statutes, and Regulations of the Securities and Exchange 
Commission are directly involved in this action: 
Constitution of the United States, Amendment V; | 
Sections 15(b) and 15A(b) of the Securities Exchange Act of 1934, 
15 U.S.C. §§780(b), 780-3(b); | 
Sections 7 and 9, Administrative Procedure Act; | 
Section 3(b), 15 U.S.C. §77c(b), 5 U.S.C. §81006, 1008; and 
Regulation A and Rule 252(e)(2), thereunder, promulgated by the 
Securities and Exchange Commission. 
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COUNT I 

8. On March 30, 1959, pursuant to Regulation A of the Securities 
and Exchange Commission, Pearson Corporation, a Rhode Island 
company engaged in the manufacture of fiberglass boats, duly filed a 
notification and offering circular with the Boston Regional Office of the 
Securities and Exchange Commission covering a proposed public 
offering of 175,000 shares of its common stock at $1.00 per share. 
Plaintiff was the underwriter for the offering. 

9. The notification of the Pearson issue became effective April 24, 
1959, and the issue was then sold to over 200 persons and 21 broker- 
dealers at $1.00 per share. Following the completion of the Regulation 
A offering in April, Pearson Corporation common stock was quoted in 
active trading in the over-the-counter market from $3.00 to $4.00 in 
May and from $4.00 to $9.00 in December 1959, 

10. On September 16, 1960, sixteen months after the issue had 
been completely sold, the Commission issued an ex parte order without 
notice or opportunity for hearing to plaintiff or Pearson Corporation, 
temporarily suspending the Regulation A exemption for the 175,000 
shares of the stock which had been sold in April 1959. At that time 
the shares were being quoted in an active market at approximately $8.00. 

11. The Commission also, in September 1960, brought proceedings 
on the same grounds to revoke plaintiff's registration as a broker- 
dealer and hearings on the Regulation A suspension and the broker- 
dealer proceedings were set before a Hearing Examiner of the Com- 
mission, William W. Swift. 

12. The suspension order was issued on the basis of erroneous 
information to the effect that a substantial portion of the Pearson 
offering was placed/in accounts "controlled and dominated" by R.A. 
Holman & Co., Inc., and thereafter distributed to the public from those 
accounts at prices greatly in excess of the public offering price stated 
in the offering circular. The Commission staff made no attempt to 
verify this information prior to the institution of the suspension order. 
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The informa tion which it subsequently gathered as a result of inter- 
viewing witnesses proved these charges to be without basis, This was 
established on the record in the hearings before the examiner by the 
testimony of those witnesses and the record of the previous interviews 


produced at the hearings. As a result, the Commission staff is seeking 


to proceed with the hearing on a different theory from the one set forth 
in the Commission's order. These facts were brought to the attention 
of the Commission along with various other irregularities by Motion 
To Dismiss the Proceedings, but the Commission denied this motion 
by memorandum dated May 24, 1961, and directed the hearing to pro- 
ceed and the suspension order to continue in effect, thus rendering 
it necessary for plaintiff to apply to this Court for relief. 
13. Under Rule 252(e)(2) of the Securities and Exchange, Com- 
mission Regulations under the 1933 Act, the issuance of an order 


suspending a Regulation A exemption, ipso facto, automatically dis- 


qualifies the underwriter of the issue during the pendency of the pro- 
ceedings from underwriting any further offerings of securities filed 

under Regulation A, without a hearing and irrespective of whether the 

grounds for the order are ultimately shown to be without merit. The 

Rule provides as follows: | 

"(e) No exemption under this regulation shall be available 

for the securities of any issuer if any underwriter of such 


securities, or any director, officer or partner of any such under- 


writer was, or was named as, an underwriter of any securities. “le 


* * * 


"(2) covered by any filing which is subject to pending pro- 
ceedings under Rule 261 or any similar rule adopted under 
Section 3(b) of the Act, or to an order entered thereunder within 


five years prior to the filing of such notification." 
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14, Inasmuch as the Pearson stock had been distributed sixteen 
months prior to the Commission's order of suspension and was selling 
for over eight times its offering price, and the charges related not to 
the merits of the issue but to the alleged activities of plaintiff, the sole 
effect of the order was without notice and hearing to disqualify plaintiff 
from engaging in underwriting activities of issues using Regulation A 
by operation of Rule 252(e)(2), and also to disqualify Pearson Corporation 
from using Regulation A for future offerings. 

15. Acting pursuant to Rule 252(e)(2) the Commission specifically 
advised concerns for which plaintiff was underwriting Regulation A public 
offerings to discontinue doing business with plaintiff and to procure other 
underwriters. Thus, in a telegram on or about September 20, 1960, to 
Aluminum Insulating Company, Inc., the Commission stated: 

"Re Aluminum Insulating Company, Inc. Informed by 

Washington Office today that no exemption under Regulation A 

available due to participation by underwriter, R.A, Holman & Co., 

Inc., in Regulation A offering of Pearson Corporation which was 

suspended September 16, 1960. Offering of Aluminum Insulating 

stock, if commenced, should immediately be discontinued pending 
appointment of new underwriter or removal of disability by 

Commission order. William Green, Regional Administrator.” 

It advised another company, Polytronics Laboratories, Inc., by letter 
on September 19, 1960, "the underwriter's disability renders the ex- 
emption unavailable for the issuer.” 

16. Not only was plaintiff precluded from sales of offerings which 


had become effective or were on file, but it was required to discontinue 


negotiations for issues for which filings under Regulation A were 


contemplated. It cannot obtain such business in the future since the 
Commission will not process Regulation A filings of which R.A, Holman 


& Co., Inc., is named as underwriter. 
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17. As a result of the Commission's actions, plaintiff's Regulation 
A underwriting business was destroyed, without a hearing or opportunity 
to defend itself, It was forced to relinquish the underwriting of Re- 
gulation A issues already pending at substantial losses, Its staff was 
also substantially reduced. This injury continues to this day and, but 
for the suspension order, plaintiff would now be engaged in underwriting 
Regulation A issues. | 

18. Unless restrained and enjoined by this Court, the Commission 
pursuant to Rule 252 (e)(2) will continue to preclude plaintiff from 
engaging in the underwriting of Regulation A offerings thereby causing 
further irreparable injury to plaintiff. 

19. The suspension order resulted in substantial injury Ito Pearson 
Corporation, although it was concededly innocent of any wrongdoing in 
connection with the offering. Its stock declined substantially in price 
and it was unable to complete the filing of a second public offering of 
securities, the funds from which it needed for further expansion. 

20. Rule 252(e)(2), itself and as applied to plaintiff by the 
Commission, is invalid and beyond the Commission's jurisdiction: 

A. It deprives plaintiff of his property and his right to 
engage in underwriting activities, without a hearing and without regard 
to his innocence or guilt, in violation of the Fifth Amendment of the 
Constitution of the United States and Section 9 of the Administrative 


Procedure Act which precludes the revocation of a license without a 
| 


hearing except in cases of public health or safety. 

B. It is an illegal evasion of the Congressional mandate 
contained in Section 15(b) and 15A of the Securities Exchange Act which 
forbids the Commission to revoke a broker-dealer registration, the 
effect of which would disqualify the registrant from underwriting 
activities, unless and until a hearing has been accorded in full com- 
pliance with the requirements of the Constitution and the Administrative 
Procedure Act. | 
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COUNT I 

21, Plaintiff incorporates by reference paragraphs 1 through 20. 

22. On information and belief the Commission's order of 
September 16, 1960, purporting to temporarily suspend the Pearson 
Corporation Regulation A exemption is null and void and of no force 
and effect inasmuch as the Commission could not act on the day in 
question because no quorum was present, 

23, The hearings held thereafter were conducted in an unfair and 
illegal manner in that inter alia the Commission staff engaged in ex 
parte communications with the Commission and with the Hearing Examiner 
concerning the proceedings. R.A, Holman & Co., Inc., brought these 
matters to the attention of the Commission by motions, one of which 


sought discovery relating to ex parte communications if the proceedings 


were not dismissed because of the unfair procedures. The Commission 
denied these motions and took the position in a minute order of June 1, 
1961, that it was entitled to engage in ex parte communications with the 
prosecuting staff concerning the pending proceedings at all stages of 
those proceedings except with respect to the Commission's final decision. 
Such conduct as has been engaged in, and is intended apparently to be en- 
gaged in in the future, is a violation of law and particularly of the 
Administrative Procedure Act and the Rules of the Commission, No 
valid final order can be issued on the basis of proceedings so illegally 
commenced and conducted. 

24, Unless restrained and enjoined, the Commission will continue 
its illegal hearing commenced without a quorum and conducted in vio- 
lation of its own rules, and the Administrative Procedure Act. 
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WHEREFORE, plaintiff prays: 

1. That the Court enter a judgment declaring that Rule 252(e)2) 
promulgated by the Securities and Exchange Commission is invalid as 
in contravention of the Constitution and the governing statutes, and that 
plaintiff is not disqualified from underwriting public issues of securities 


offered pursuant to Regulation A. 


2. A preliminary injunction and permanent inj unction be issued 


to restrain and enjoin the Commission and the individual Commissioners 
from enforcing Rule 252(e)(2) against plaintiff, and from preventing, 
delaying, or interfering with the registration and distribution of shares 
registered in conformity with the provisions of Regulation A of which 


plaintiff is underwriter. 
3. A preliminary injunction and permanent injunction " issued 
staying the pending Commission proceedings. | 
4, Plaintiff be granted such other relief as this Honorable Court 
may deem just, lawful, and equitable under the circumstances. 
Respectfully submitted, | 
/s/ Milton V. Freeman 
/s/ Edgar H. Brenner 
/s/ Stuart J. Land 
Attorneys for Plaintiff 
R.A. Holman & Co., Inc. 
Of Counsel: 
ARNOLD, FORTAS & PORTER 


Dated: June 13, 1961 
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EXHIBIT N 
(Transcript Pages 6045 through 6048) 
this time that I am not going to put in a direct defense, but insofar as 
a substantial portion of this case -- of this consolidated hearing is 
against R.A. Holman & Company, I do want to reserve any rights I 
have to put in a defense to a later date together with the rebuttal of any 
testimony that might be coming in during that period. 

HEARING EXAMINER: Very well. 

MR. HALPERIN: May I also make a statement for the record? 

HEARING EXAMINER: You may. 

MR. HALPERIN: As I indicated earlier, an accident befell me 
Sunday night. Yesterday I consulted with my physician and he advised 
me to stay off my feet to rest my knee so that I could recover. 

I consulted with Mr. Freeman and Brenner, in an attempt to cover 
the hearing here today and was unsuccessful because they each had 
prior commitments, I also checked with them as to their availability 
for the next few weeks and learned their time is completely committed 
for during that period of time. I respectfully request that I be given 
sufficient time to recuperate and then a few days so I can prepare for 
the resumption of these hearings because R.A. Holman & Company 


intends, in view of the position taken by the staff, to put in an extensive 


defense. 

HEARING EXAMINER: Are you through? 

MR. HALPERIN: Yes. 

HEARING EXAMINER: We will suspend for 15 minutes and I will 
advise you gentlemen what the Commission says about these statements 
that have just been made on the record. 

(Whereupon, a fifteen-minute recess was taken.) 

HEARING EXAMINER: Let us come to order. 

L have talked to Mr. Dubois long distance as to whether we shall 
proceed forthwith with the defenses of the respondents. 

In the first instance, it has been left in my hands for decision, 
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After having heard the arguments presented here this morning, 
I do not feel that I should proceed forthwith today but I do feel, and so 
rule, that the defense of R.A. Holman & Company, Inc., should commence 
Monday morning, March 12, 1962 at 10:15, and that, I believe is the hour 
Mr, Halperin prefers, | 
That is my decision with respect to this application for ia con- 
tinuance on behalf of R.A. Holman & Company, Inc. | 
Mr. Gorin, on behalf of Pearson Corporation and Mr, Glass, on 
behalf of Mr. Eisenberg, had stated that they, as of this moment, do not 


desire to enter any direct defense for those respondents but will reserve 


rights of rebuttal in the language which they used in their statements. 
Therefore, if Miss Antell doesn't agree with my ruling, Mr. 
Halperin, I will certify my action to the Commission for its PN 
MR. GORIN: May I have a comment on the statement? | 
HEARING EXAMINER: Yes. | 
MR, GORIN: Insofar as Pearson, I would like to have my position 
stated a bit broader than what you state, | 
HEARING EXAMINER: I realize I didn't cover all you said. 
The substance was that you are not offering a defense at this time but 
you are reserving rights of appeal, both you and Mr. Glass, for your 


respective clients, does that summarize your position? | 
MR. GORIN: That is the sum and substance. | 
MR. GLASS: I concur. 
MR. HALPERIN: May I request, if it is consistent with your 
overall policy, instead of making it Monday, make it Wednesday, so 


that I will have time to prepare -- 
MISS ANTELL: I object to any delay. 
I object to your granting the delay until next Monday, in view of 
the Commission's ruling, and what has transpired, and I object to 
any further delay and I ask that we proceed as rapidly as possible to 


a conclusion of this, as Mr, Freeman called it, "the protracted hearing 
in this proceeding." 
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HEARING EXAMINER: I adhere to my ruling and I think I better 
certify my ruling, in this respect, to the Commission, 

MR. HALPERIN: I was going to suggest, as far as Iam concerned, 
I wish to check with Mr. Freeman and Mr. Brenner before I ask you to 
certify your ruling. I would not want to ask you to certify it if it is not 
necessary. 

HEARING EXAMINER: Now let us leave it this way: 

My ruling is on the record. 

I will make no certification. If Mr. Freeman, Mr, Brenner and 
Mr. Halperin want you go directly to the Commission you may do so, 
And Miss Antell, if she so desires, can do the same thing. 

I think that will shorten the procedure a whole lot. 


EXHIBIT O 
(Transcript Pages 7287 through 7295) 
excused, Thank you, Mr. Parks. 

MR. HALPERIN: Thank you for coming, Mr, Parks, 

MISS ANTELL: Thank you, Mr. Parks. 

(Whereupon, the witness was excused.) 

HEARING EXAMINER: Have you any other witnesses today among 
the broker-dealer subpoenas that I have issued, duces tecum? 

MR. HALPERIN: No, sir, I had another witness, prospectively 
lined up as of this morning. I have not heard from him, if you will 
give me five minutes, I will ascertain -- 

HEARING EXAMINER: Just withhold that, 

Last week we were in session for two days on March 13 and 
March 14th at which time we heard the testimony of several witnesses 
which were embraced in a list of twenty-three persons for whom I 
issued subpoenas ad testificandum upon the application of R.A. 
Holman and Company, Inc. 
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This week we have been in session three days, March 21st, 22nd 
and today, and we have heard the testimony of a number of broker- 
dealers for whom I issued subpoenas duces tecum, 
During the course of this morning's session, Mr. Halperin rather 
amazed me by presenting a further written application in the form of 
a letter dated March 23, 1962, which is today, for other broker-dealers 
to appear. | 
I think that this type of defense is going too for and is being 


unreasonably presented. There has been no mention here of when 

Mr. R.A. Holman will take the stand to make a frontal defense on the 
testimony which is in this record against R.A, Holman and Company, 
Inc, | 

I now wish to tabulate for the record in order that the Commission 
may know just about these subpoenas duces tecum for which applications 
have been received by me and which I have heretofore issued as a result 
of those applications. 

On March 13th, 1962, I was presented with a letter signed by Mr. 
Halperin on behalf of R.A, Holman and Company, Inc. requesting sub- 
poenas duces tecum for thirteen parties, On the same day another 
letter was presented to me requesting two other subpoenas duces tecum, 
On March 15, 1962, I received a letter requesting three more subpoenas 
duces tecum and yesterday I received a letter making an additional re- 
quest for two other subpoenas, twenty in all, Ten of these subpoenas 
are the parties to whom they were directed, have not appeared or have 
not been called and as Ihave said a few moments ago, I am now presented 
with a letter of this date requesting seventeen more of these subpoenas 
duces tecum for various broker-dealer witnesses which surprise me no 
end, 

However, I have executed the first four subpoenas duces tecum 
of the list presented to me today in order that Mr. Halperin will have, 
as I calculate, fourteen subpoenas duces tecum in order to present 


witnesses next week, 


116 
[Exhibit O to Answer] 


Iam now refusing to issue any more subpoenas of this type. The 
letters to which I have referred mention Section IL Paragraph O of the 
Commission's order of November 15, 1960, as makirg the papers sought 
in those subpoenas duces tecum relevant, 

Mr. Halperin, if you wish to continue this line of defense from 
these broker-dealers, I will certify your application to the Commission 
for review of my refusal to issue any more then these seventeen which 
you are applying for today other than the four which I have already 
signed before I reached this conclusion. 

MR. HALPERIN: Yes, Mr. Swift, I would appreciate if you did 
certify your ruling to the Commission because I think we are being 
unduly hampered in our presentation of our defense by the action you 
propose to take, I wish to point out, Mr. Swift, that the staff of the 
Commission had from July or August of 1959 up until January 1960, 
at least, to prepare their case, to call in witnesses, to research the 
matter. 

It is also the case, Mr. Swift, that the staff of the Commission had 
under that period of time unlimited subpoena power to compel people to 
answer their questions. Also, the staff of the Commission has the 
weight and the power of the Commission behind it, none of which is 
available to us. If we are to obtain information to present our defense, 
we must have some use of the subpoena power under the rules of the 
Commission, otherwise we are completely handicapped. I cannot call 
up people, particularly brokers, on the phone and ask them for infor- 
mation unless I have a subpoena in my hand. People will not give that 
kind of information that I seek voluntarily. They may give it to the 
Commission, they undoubtedly do give it to the Commission staff but 
they do not do it to me. 

HEARING EXAMINER: Mr. Halperin -- 

MR. HALPERIN: Iam explaining the number of subpoenas I have 
requested. I will also point out to you that a number of subpoenas have 
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been issued to companies which are no longer in existence or whose 
| 
records cannot be found. | 


Now, I don't think we are being given adequate time to prepare this 
point, The staff of the Commission has seen fit to insist upon keeping 


this section of the order in, it has not conceded anything, that we have 

failed to make a case or withdraw the thing. We have to reach and 

show that there was a market for these securities, a market for stocks 

when there are purchases and sales made and we are attempting to show 

purchases and sales by any wide variety of brokers and other people 

during the period in question. 
I think we have to be able to show this without being limited as 


is being sought here. I think we are taking industrious effort to present 
our case in the form and shape that we deem advisable. Mr. Holman 
will or will not testify when we, in the defense staff, decide that it is 
advisable or not advisable for him to do so. | 
I think, sir, that you are anticipating our case and trying to take 
the control away from us by raising this question. | 
HEARING EXAMINER: Mr. Halperin, I will certify my ruling to 


the Commission next Monday and I will supply them in that certification 


the several letters which you have written me requesting these various 

subpoenas duces tecum. I issued them on what is a minimum amount 

of information as to the relevancy of the records sought and T have 

some misgivings as to whether these letters, your applications, fully 

comply with the provisions of Rule 14 (b) (ii) of the rules of practice, 

and I am turning the four subpoenas that I have issued, as I have already 

stated, over to you now and I will make this certification about the 

remaining ones which are embraced in your letter handed me this 

morning during the course of the present session. 
As we have no other -- 


MR. HALPERIN: I have some more comment to make. 
HEARING EXAMINER: -Yes. 
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MR. HALPERIN: I thank yod, sir, for -- 

HEARING EXAMINER: Before you do that, I will sight the Com- 
mission in my certification to what you have stated in argument today 
in support of your application for these subpoenas duces tecum., 

MR. HALPERN: Thank you, Mr. Swift. 

I wish to add only one comment at this point, I have only seen one 
application made by the staff for subpoenas duces tecum and on the 
basis of that, I would assume that my applications were more full, 
more complete and more complying with the application made by the 
staff which -- 

HEARING EXAMINER: I haven't shown the staff any one of these 
letters -- 

MR. HALPERIN: I am not suggesting that you have, Mr. Swift. 

HEARING EXAMINER: -- I take it that the letter that you are 
referring to is the one about the motion to quash -- 

MR. HALPERIN: No, the one I am referring to is the staff's sub- 
poena duces tecum, is the one Mr. Kas obtained, I don't know where, and 


was produced here at some point. That is the only one I have reference 


to, that is the only one I have seen. 

HEARING EXAMINER: I think that is immaterial, I don't recall 
that instance. 

MR. HALPERIN: I may -- 

HEARING EXAMINER: Anything else in the way of argument? 

MR. HALPERIN: Yes. I do wish that the same standards applied 
to us as to the Commission staff in the issuance of subpoena duces 
tecum, 

HEARING EXAMINER: I have tried to apply the same standard 
but I think this is going too far and I would like for the Commission to 
review my action in this regard and tell me whether I am right or wrong. 

MR, HALPERIN: May I see for a moment the last application I 
presented? I don't have a copy. 
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HEARING EXAMINER: Here it is right here (Handing), 
MR. HALPERIN: Thank you. | 
HEARING EXAMINER: Are you through now? | 
MR. HALPERIN: Yes , sir. | 
HEARING EXAMINER: I will be glad to call the Commission's 
attention to the remarks which you made on the record at today's 
session, | 
MR. HALPERIN: Thank you. 
HEARING EXAMINER: Are we ready to recess? 
MR, HALPERIN: Miss Antell has some business. | 
MISS ANTELL: Mr. Hearing Examiner, when Jack J. Kahgan 


was in -- 
HEARING EXAMINER: He was here yesterday? 
MR. HALPERIN: Last week sometime. 
MISS ANTELL: He was here on March 14, 1962. 


EXHIBIT P 

(Transcript Pages 7355 through 7368) 

MR, LAPRADE: Sure they are, 

HEARING EXAMINER: You are wrong about that. 

MR, LAPRADE: Iam sorry. You are right, 

I stand corrected. | 

HEARING EXAMINER: Repeat Mr, Halperin's last statement. 

(Whereupon, Mr, Halperin's last statement was read back by the 
reporter.) | 
HEARING EXAMINER: In the caption of this motion there is this 
language, "MOTION TO DISMISS AND BRIEF IN SUPPORT THEREOF 
FOR RESPONDENTS R.A. HOLMAN AND COMPANY, INC." | 

I don't find any brief in the body of the document, and may I ask 
Mr. Halperin if the filing of this motion means that you are going to 


discontinue producing the witness which subpoenas duces tecum you 
| 


have issued? 
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MR. HALPERIN: Your Honor, in view of your ruling Friday as 
to which we are awaiting a response from the Commission on the cer- 
tification thereof, and in view of this motion, I suggest we adjourn until 
the Commission has ruled on both matters. 

MISS ANTELL: I object strenuously to any adjournment, sir. 

I think there is no warrant for any such adjournment. 

We have the instructions of the Commission to proceed full speed 
ahead to a determination and I ask that we continue. 

This certification to the Commission of stray questions can 
continue endlessly with undue delay in this case. 

MR. HALPERIN: I respectfully submit that -- 

HEARING EXAMINER: I would like to hear from Mr. LaPrade 
about what his idea is about continuing or delaying the further taking of 
testimony until the certification they made and refusing to issue any 
more of these subpoenas duces tecum for broker-dealers and we will 
let the Commission dispose of this Motion to dismiss. 

What are your ideas about this request for a delay, that Mr. 
Halperin now makes until these two matters have been passed on by 
the Commission. 

MR. LAPRADE: I also strenuously object to any delay as to this 
motion, on the ground that I feel that this motion is not the type which 
can be ruled upon at this time. 

Ido not read 12(c) in the same light that Mr. Halperin reads it. 

As far as witnesses awaiting the cer tification, I think that if he 
has any further witnesses, he should be called upon to produce them, 

If he can't go ahead in this one vein of the defense he should be 
called to go on in another vein. 

T think that -- 

HEARING EXAMINER: Mr. Halperin, you have your hand up. 

MR. HALPERIN: Yes, sir. 

I would like to respond to Miss Antell's comment about proceeding 
with this matter expeditiously. 
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It is patently clear, I should submit, even to Miss Antell, it should 
be clear, if this motion is granted, this proceeding will be expedited con- 
siderably. | 

A great deal of time, effort and energy will be saved. i 

As to Mr. LaPrade's comments, sir, I submit there may be other 
people in the Division of Trading and Exchanges who might take a more 
serious view and think -- | 

MR. LAPRADE: I object tothat. I don't see how he can talk for 
the Staff. | 
MR. HALPERIN: Iam not -- | 

MR. LAPRADE: You are talking about -- | 

HEARING EXAMINER: Let Mr. Halperin finish his remarks and 
then I will hear from you again, Mr. LaPrade. 

MR. HALPERIN: Secondly, Mr. LaPrade is making suggestions 
as to how we put in our case. 

HEARING EXAMINER: Well -- 

MR. HALPERD: I think that is out of order, I think it is up to us 


to present our case the way we see fit. | 


I don't think we should follow his ideas in that respect. 

We have a very serious motion made here, it has been donsidered 
very seriously by our side and is not made lightly, nor is it made as 
the suggestions has been implied for the purpose of delay. 

We are serious about this thing and think it may produce serious 
results, | 

We think that this kind of respect should be accorded to it. 

I don't think our time should be wasted putting in defensive material 


where none may be necessary as determined on the basis of this motion, 
HEARING EXAMINER: Yes, Mr. LaPrade. | 
MR. LAPRADE: In answer to Mr. Halperin, first I call his 
attention to Rule 11E, | 
The commission draws up its rules specifically put in a section 


which dealt with motions made to the Hearing Examiner for doing away 
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with part of the proceedings or the proceedings in whole and say that 
the hearing examiner couldn't rule until the conclusion of the hearing. 
The Commission in its own rules took this point into consideration 
and felt that the person should still go ahead with his defense subject 
to a ruling. 
MR, HALPERIN: Mr. Swift, surely Mr. LaPrade is not unaware 
of the fact that this motion is addressed to the Commission? 
HEARING EXAMINER: It is addressed to me as well. 
MR. HALPERIN: And to the Commission. 
HEARING EXAMINER: Iam going to make this disposition. 
As I stated before, Iam going to file the motion, I have an original 


and six copies here with the docket section immediately upon my return 
to Washington. 
If you, in the meantime I am not referring the matter to the Com- 


mission, can get the Commission to take it up, that is another matter, 
but if you have any further proof from these broker-dealers, or any 
other defense that you wish to offer, now is the time to do it, in my 
opinion. 

MR. HALPERIN: In view of 12(c) I don't understand the basis for 
your refusal to refer this motion to the Commission. 

HEARING EXAMINER: You may not understand it, but I have 
gone through these various rules and I think I have followed the course 
as I understand the true meaning of these various provisions that we 
have referred to in this argument. 

MR. HALPERIN: Surely then you are aware, sir, that the total 
impact of your ruling will be that we will retype this document and 
file it with the Commission and get the Commission to place it on the 
docket in that manner. 

I don't know if we advance anything or anybody in that fashion. 

HEARING EXAMINER: Whatever you decide to do in that regard, 
that is up to you, under the rules or practice, as I read them and under- 
stand them, I have overruled this motion to dismiss and I will file this 
motion with the docket section. 
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If you want to offer any further proof now is the time to in so, 


otherwise, I will declare the record closed. 
MR. HALPERIN: I think your action is highly arbitrary, Mr. Swift, 

and I suggest that you certify the ruling you made, just now, with re- 

spect to my motion to the Commission for ruling by the Commission 


on it, 
I think this is highly serious and it is not being accorded the 
seriousness with which it deserves. 
HEARING EXAMINER: Iam certifying to the Commission the 
action that I just announced in declaring the hearing closed and if the 
Commission disagrees with me, it will reopen the case. | 
Under Rul | 
MR. HALPERIN: Mr. Swift, I would like the record to show that 
Iam not waiving my rights, that Iam being hamstrung in the presenta- 
tion by that defense by being forced to go ahead when I can't get sub- 
poenas for witnesses -- | 
MR. LAPRADE: I would like the record to sho 
MR. HALPERIN: And that I made a motion to dismiss which is 
not being given the courtesy -- 
HEARING EXAMINER: The record will show everything that you 
have just said. | 
One minute here -- 
MR. LAPRADE: I-- 
HEARING EXAMINER: I will hear no further argument until I 
find what I want to. 
Under the provision of Section -- of Rule 16(e), I fix the maximum 


time prescribed in these rules for the post-hearing procedure. 
The rule reads as follows: 
"At the end of every hearing, the Hearing Officer shall, after con- 


sulation with the parties, prescribe the period within which such pro- 
posed findings and conclusions and supporting briefs are to be filed 
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and shall direct such filings to be either simultaneous or successive, 
provided, however, that the period within which the first filing is to be 
made shall not exceed thirty days after the close of the hearing.” 

Then follows other directions -- 

MR. HALPERIN: Mr. Swift -- 

HEARING EXAMINER: One minute and then I will let you talk, 

Since this is a very long involved and complicated record, I will 
have to allow without any consultation, and direct that the proposed 


findings and conclusions and supporting briefs shall be filed within 


thirty days from today. 

The Commission, further, under the rules, if you are unable to 
do that, you can apply to the Commission for further time and an 
extension of time. 

Mr. Halperin, you want to say something? 

MR. HALPERIN: Yes, I wanted to for some time, Mr. Swift. 

HEARING EXAMINER: Now is your time to do it. 

MR. HALPERIN: I think that haste with which you have attempted 
to conclude these hearings, suggests that this may have been an objective 
previously considered, 

You didn't even wait to hear me respond to your suggestion when 
I -- whether I call witnesses and couldn't -- 

HEARING EXAMINER: I -- 

MR. HALPERIN: I never addressed myself to that point. 

HEARING EXAMINER: I will cancel everything that I have said 
and I will be glad to know what your position is on that point. 

I thought by your silence and certain remarks that you had made 
on the record, as I recall them, that you would not produce any further 
proof of any kind. 

MR. HALPERIN: I don't see how that could have been inferred 
from what I said, because I didn't address myself to that question. 
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HEARING EXAMINER: Address yourself to it right now and I 
will cancel everything I said with respect to closing the record and to 


fixing the post-hearing procedure. 
MR. HALPERIN: I think that -- 
HEARING EXAMINER: I cancel that. 
MR. HALPERIN: Very well, sir. 
As you know, there are witnesses under subpoena who have not 
yet been able to appear with their records because they haven't for one 
reason or another had sufficient time to prepare their records. 
Bache and Compan: 
HEARING EXAMINER: I know there are several witnesses under 
subpoena -- | 
MR, HALPERIN: That is right. | 
HEARING EXAMINER: Under subpoena duces tecum. | 
MR. HALPERIN: I need time to consult further with these people 
to find out when their records will be available, these include Bache, 
Hirsch and Company and the Newburger Loeb whom we had on the stand 
earlier today. ! 
HEARING EXAMINER: I will give you until tomorrow morning 
to do that. | 
MR. HALPERIN: I will find out from them what their wishes 
are -- not what there wishes are, but what we can produce in the interim. 
I also wish to call your attention to the fact that in the event the 
Commission certifies a ruling on the certification about further subpoena 


duces tecum on broker-dealer witnesses and sustains the ruling you 
have made, I shall wish to make an offer of proof of what we would have 
proved had we been given the subpoenas we requested, 
This will take time. | 
I also respectfully suggest, sir, that the course of prudence here 


would be to adjourn sufficiently long to get a ruling from the Com- 
mission on the certification, so we can present our case in an orderly 
fashion and get a ruling on the motion to dismiss. | 
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HEARING EXAMINER: I stated last Friday I would come up here 
and hear these fourteen witnesses for which subpoenas duces tecum 
have been issued. 

If you want until tomorrow morning, that is to further survey the 
situation and start taking the testimony of these witnesses, or the testi- 
mony of Mr. Holman or any other proof that you desire to make, you 
may do so and unless you want to make some further comment, I will 
recess the hearing at this point until tomorrow morning at 10:15 a.m. 

MR. HALPERIN: May I just ask you one question, Mr. Swift? 

HEARING EXAMINER: Yes. 

MR. HALPERD: Is it the position that you are taking that the 
fact that we have requested a subpoena of a witness that we must produce 
that witness? 

HEARING EXAMINER: No, I am not saying any such thing, no, 

MR. HALPERIN: Thank you. 

HEARING EXAMINER: Mr. LaPrade you have your hand up? 

MR. LAPRADE: Yes. 

I would like the record to show that this motion is not something 
new. All through these proceedings the defense has been making one 


motion after the other and the Commission overrules them, sends them 


pack and yet they continue to make the same motion and they can only 


make us believe this is a delaying tactic. 
Now he is talking about producing witnesses in an orderly fashion. 
Well, we all know in putting on a defense and even when the government 
puts on their case, they can't always proceed in an orderly fashion. 
HEARING EXAMINER: I cancelled, as the record will show, my 
closing of this record, and the fixing of post-hearing procedures upon 
the statement that'I acted too hastily and that Mr. Halperin had not 
announced that he was through presenting proof and for that purpose 
I am continuing the hearing until tomorrow morning at 10:15 a.m. in 
order that he may'survey the situation and let me hear from him further. 
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MISS ANTELL: Mr, Hearing Examiner, in connection with this 
situation, I think the record should be made clear that the subpoenas 
that Mr. Halperin is requesting, all were for broker-dealers who were 
going to testify along the line that many other brokers have alr 
testified, 

HEARING EXAMINER: I don't think there is any dispute 
the record. | 


I think the record is clear on that. | 
MISS ANTELL: I just want to say there is no reason in the world, 
regardless of what the outcome of that motion is, why Mr. Halperin 
can't continue with his case on Pearson and the others and finish up. 
He apparently is seeking to delay the conclusion of this case, 
HEARING EXAMINER: That is another feature, the Pearson angle 
of this, so I am giving him until 10:15 tomorrow to reflect on the situation 
and let us hear from him further. 
MISS ANTELL: Thank you, sir. | 
(Whereupon, the hearing was adjourned to March 28, 1962 at 
10:15 a.m.) | 


EXHIBIT Q 
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until I can check with Mr, Schnall. 

MISS ANTELL: So where are we? | 

HEARING EXAMINER: We are right back where we started and 
I am going to now adjourn this hearing. | 

I will be occupied all next week, which I regret, I would like to 
return, but I have another very pressing matter and I cannot return 


until April 9, That is Monday. 


The hearing will now stand in recess until 10:15 a.m, on that date. 
| 


Do you still want that hour? 


128 
[Exhibit Q to Answer] 

MR. HALPERIN: Yes, I would appreciate it, personally. 

HEARING EXAMINER: All right, 10:15 April 9, 1962. 

Mr. Halperin, you have plenty of time now to get these witnesses 
in line so they can testify and I want more than two or three witnesses 
a day. Idon't see why we can't dispose of four of them in the forenoon 
and four in the afternoon. 

MR. HALPERIN: That is right. 

MISS ANTELL: I think we will do better if you will submit any 
of these records and we will stipulate as to the records. 

I have been offering to do this all along. 

HEARING EXAMINER: The trouble, Miss Antell, is that 


EXHIBIT R 
(Transcript Pages 7634-7644;7761-7762;7796; 7798-7801; 7821-7830) 
subpoena duces tecum for that concern to be here, and he is in atten- 
dance and I am going to ask you two gentlemen to discuss the Com- 
missions minute entry and see if you can work out something between 
yourselves, 

If you get into an argument over what shall be submitted in the 
subpoenas of Clark Dodge and Company, and what shall be submitted in 
the subpoenas of Holman and Company, I will hear argument, 

Mr. LaPrade, you have your hand up? 

MR. LAPRADE: Yes, I would like to make a statement to clarify 
the record for Mr. Halperin, if I might. 


As Lread Mr. Freeman's telegram of Monday, he was bothered by 


the language in paragraph c of section 2 of the Commission's order of 
September 26, 1960. 

HEARING EXAMINER: Nov, in order that Mr. Giordano may 
relate your remarks to the present issue, tell him who Mr. Freeman is 
and his connection with this case. 

MR. LAPRADE: Mr. Freeman is counsel for R.A, Holman in 
this proceeding. 
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HEARING EXAMINER: Along with Mr. Halperin and a ia 
Brenner. | 
MR. LAPRADE: Mr. Freeman felt that introduction of the Pearson 
transactions for a period of eighteen months was relevant because of 
the language appearing in paragraph c of section 2 of the order of 
September 26, 1960, which read: | 
"Were not prices established on a free open and com- 


petitive market, but were prices artificially established by 
registrant through the activities described in paragraph ia above." 
And going to paragraph a of section 2 of the order, of September 
26, 1960, the order reads, in part: 
"A report of sales under regulation A was filed with the 
Commission by Pearson stating that such offering to ae peas 
had been completed on April 28, 1959". 
Skipping a sentence and new paragraph: 


"In fact, however, registrant on or about hae 28, 1959, 
placed a substantial portion of such offering in accounts, control 
and dominated by registrant and in accounts of affiliated persons" 

and I would like the record to show that registrant refers to R.A. 
Holman and Company, Inc. 
Now, the division's position in these allegations is that if Holman 
had not placed a substantial block of the Pearson offering in these con- 
trolled accounts which block amounted to about thirty percent of the 


offering, or fifty thousand shares, that the market prices would not 
have been artificially raised and that these shares would have been 
on the open market. : 

The Division therefore feels that the introduction of any trading 
in the Pearson account by other brokers for a period of eighteen months 
bears no relevance on the issues as it will stand or fall on the allegation 
that the placing of these shares artificially affected the market and 
this is to be left by brief writing in light of its case which has been, 
as I understand, placed in issue by testimony which shows that these 
shares were in fact placed in controlled accounts. 
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And, therefore, maybe in light of this, Mr. Halperin might wish 
to change his viewpoint on this matter. 

MR. HALPERIN: May we have the statement read back, including 
the statement I made just prior to it, which Mr. LaPrade was theore- 
tically addressing himself to? 

I would like to understand this. 

MR. LAPRADE: Iam addressing myself -- 

MR. HALPERIN: Would you please read back, and we will find 
out what you were saying. 

(The portion of the record referred to, as heretofore recorded, 
was read by the reporter.) 

MR. HALPERIN: Mr. Swift, in the first place, I would like to 
comment that Mr. LaPrade's remarks misstates the evidence as to 
controlled or dominated accounts. 

In the second place, in view of the distortions made by Mr. 
LaPrade as to the contents of the wires exchanged by us on this ruling, 
I would respectfully suggest that all the wires on both aspects of the 
Commissions’ minute order, be placed in evidence as Commission 
Exhibit. 

MR. LAPRADE: I think they are part of the record already. 
They will be made a part of the record, 

MR. HALPERIN: I would like to make sure and have them placed 
in the record so there is no doubt at any point as to who said what, and 
I think the record should show clearly what the various positions were. 


We rejected the position put forth by Mr. LaPrade in our tele- 


gram and I believe if I read the Commission's ruling correctly, it has 
for the time being at least, similarly rejected that position. 

Iam still left though, Mr. Swift, with a problem of what the 
Commission means by Collection or Compilation. 

If they mean by collection or compilation that a broker is 
collecting or compiling documents when he goes to his files and selects 
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those documents, relating to the period in question, and to the stock in 
question, then I just don't know. 
I think the Commission's prior language contradicts that, 
The Commission further rules that the broker-dealers were re- 
quired to make the records available at their own expense. I assume 
that what the Commission means by this language is that if we asked 


the broker-dealer to make a resume or a scale or any kind of an -- or 
workover in any way, the material produced in response to this subpoena 
then that would be a collection or compilation as to which we would 

have the burden under the Commissions" ruling. 

MR. GIORDANO: We have books, bound books, which contain the 
daily purchase and sale orders. Now, if we were to produce these books 
for Mr. Halperin over the period he wants, we could fill this table and 
we would produce them all, We would produce all the books and records 
at our expense, | 
Now, in order to give Mr. Halperin, however, the information he 


wants expeditiously, we go through the purchase and sale orders and 
we withdraw and select each of the purchase and sale orders which 
reflect, I think of Pearson Corporation transactions, and we spend a 
good number of days doing this and the idea there is to take out and 
select each one, for the copying of it, and then produce it here in an 


abbreviated form. 
| 


It will involve a small folder full of documents. 

However, if Mr. Halperin wants all of the daily purchase and sale 
orders for the period, we will produce them, but he would have to go 
through them himself to select and compile what he wants. | 

THE HEARING EXAMINER: That is the reason I suggested a 
few moments ago, before Mr, LaPrade's statement on the record, that 
Mr. Giordano and Mr. Halperin, as a practical situation, survey the 


situation and see if you can determine among yourselves what expense 
charge, Clark Dodge, is to bear with respect to this subpoena duces 
tecum and what expense Holman and Company is to bear. | 
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I don't have any hesitancy in stating I think Mr. Giordano put his 
finger on the situation, He said he can bring the papers in here and that 
they will cover this large table. There are two of them together. 

So I think that is unreasonable and I think if Mr. Halperin will 
require the transcription of certain transactions in those records, if 
any are found pertinent, he should specify, and it would seem to me that 
Holman and Company, under this order of the Commission, is to pay for 
that type of work. 

‘The collection or compilation of particular items in the records" 
is what is said, and it directs that: 

"the expense of such collection or compilation would have to be 

borne by Holman and Company.” 

So I think before I hear further argument, you two gentlemen, as 
a practical proposition, should see what you can work out between your- 
selves and if you can't work out anything, something practical, I will 
rule on your -- 

MR. HALPERIN: I am not sangine, but I will try. 

MISS ANTELL: We have another witness here, sir. 


MR. HALPERIN: This is going to set a procedure for quite some 


time to come, Miss Antell. So we can take a few minutes out. 

THE HEARING EXAMINER: Very well. We will suspend until 
Mr. Giordano and Mr. Halperin have a conference. 

(Short recess was taken.) 

THE HEARING EXAMINER: Let us come to order. 

MR. GIORDANO: We have talked about it. Mr. Halperin's position 
is that R.A. Holman will not bear any cost whatsoever. 

THE HEARING EXAMINER: Let me ask this question, and see if 
both of you gentlemen are in agreement on this: 

Clark Dodge and Company, Incorporated, have the records 
available and due to their bulk it is hardly practical to have them in 
the hearing room. 
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Are they available so Mr. Halperin can examine these records in 


the offices of Clark Dodge, or in some warehouse storage precincts. 
I think that is what should be done, and if Mr. Halperin -- are those 
records available for his inspection? | 
MR. GIORDANO: They are in the warehouse and Mr. Halperin 
is welcome to go to the warehouse and examine them at any time he 
likes. | 
THE HEARING EXAMINER: Very well. I think that complies 
with the subpoena, 
MR. HALPERIN: I don't, Mr. Swift. | 
THE HEARING EXAMINER: I beg your pardon? | 
MR. HALPERIN: I don't. 
THE HEARING EXAMINER: Well, now, wait until I get through. 
MR. HALPERIN: Very well. | 
THE HEARING EXAMINER: The first sentence in Commission's 
order dealing with this matter of the modification of the FEES duces 


tecum reads as follows: 
"The Commission further ruled that the epee seniors 

were required to make the records in question available at their 

own expense." 

They are making them available at their own expense, not it bringing 

them into this hearing room. 


We cannot accommodate them as a matter of practical convenience. 

Now, Mr. Giordano says there they are available for your inspec- 
tion, Now, after you have inspected them, Mr, Halperin, and you desire 
collection or compilation of particular items in the records, made 
this minute entry of the Commission directs that that shall be ss that 
expense shall be borne by Holman and Company. | 

So my ruling on the point is that you should go to the records that 
are open to you, determine what material you want selected, and com- 
piled from those records, pay the expense of collecting and compiling 
these items that you want. 
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Now, that is what the Commission order reads, and that is what 
Iam directing. 

MR, HALPERIN: May I respond to that before you make your 
mind up, Mr. Swift? 

THE HEARING EXAMINER: Yes, you may. 

MR. HALPERIN: The subpoena reads that as directed to this 
company that they are required to bring with them and produce in this 
hearing room the records in question, and I don't think that Iam re- 
quired to do this thing in two steps, as you suggest; namely, go have 
the records, examine the records, and then select which records I 
want and then ask this company to produce them at my expense, to 
reproduce copies at my expense for the purpose of getting them in the 
record here. 

I think you are placing an undue burden on us and if you wish to 
rule to save time in this respect, I would suggest that we hold the 


hearings at the offices of Clark Dodge and Company and there put in 


evidence the various matters that are revealed by the evidence. 

THE HEARING EXAMINER: Well, I think your remarks are very 
unreasonable and I am not going to do any such thing. I am not going to 
hold any hearings in Clark Dodge and Company, and Iam not going to 
let this hearing room be cluttered up with a truckload of documents. 

Now, if you want to comply with my direction, you may do so. 

MR. HALPERIN: I request, then, Mr. Swift, that you certify your 
ruling. 

THE HEARING EXAMINER: I am not going to certify this to the 
Commission, 

MR. HALPERIN: Very well, Mr. Swift. Then I will have to take 
this up with co-counsel and my client to ascertain what my next step 
is in respect to these subpoenas. 

THE HEARING EXAMINER: Very well, I will hear from you when 
you have had an opportunity to do that. 
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MR. HALPERIN: I question that the reporter, as soon as feasible, 
have Mr. Swift's ruling typed up so that I can discuss it with my people. 
MR. GIRODANO: May I have a copy of the minute now, OF at some 
later date? 
THE HEARING EXAMINER: We will supply you with one, We 
will see that some copies are made if they are not already being 
mimeographed. | 
MR. GIORDANO: Thank you very much. 
THE HEARING EXAMINER: Off the record for a ant here. 
(A short recess was taken.) 
THE HEARING EXAMINER: On the record. | 
When I reached the New York Regional Office * * * 


If Mr, LaPrade is agreeable can we put those transactions in 


evidence and we can make arrangements to return them to him’ subject 


to your objection, of course. 
MR. LAPRADE: I have a standing objection, naturally. | 
Not meaning any disrespect to Mr. Halperin, we are wondering 
if we could state his grandmother's name and address in Florida for 
the record. | 
MR. HALPERIN: Rose Rubinoff. I don't know the name = the 
address. 
MR. LAPRADE: Do you have a home address? 
MR. HALPERIN: No, I don't have it here. She was staying in 
Palm Beach, Florida. 
HEARING EXAMINER: We will take the testimony of this witness 
who is present, and then your request for a continuance is granted, and 
we will re-assemble on April 24th, at 10:15 a.m. 
MR. HALPERIN: Mr. Swift, I have been handed by the represen- 
tative of Green and Company, a broker-dealer copies of confirmations, 
140 in number reflecting transactions in the stock of Pearson Corpora- 


tion during the period in question, 


136 
[Exhibit R to Answer] 

Subject to the consent of Mr, LaPrade I offer these 140 confirma- 
tions 2s Holman's Exhibit 93 in evidence with the understanding that 
photostats of these confirmations will be made by R.A, Holman & 
Company at its expense, and the confirmations handed over by the 
witness will be returned to him, and the photostats substituted as the 
original exhibits, if that is agreeable, with Mr. LaPrade. 

MR. LAPRADE: It is agreeable subject to a standard objection as 
to relevancy and a Motion to Strike. 

HEARING EXAMINER: Very well, I make the same ruling as I 
have with respect to the witnesses we have been hearing all this week 
and the confirmations, 140 in number, at least the photostats when 
available will become official exhibits in this cause. 

They are admitted in evidence. 

(Whereupon, the confirmations referred to above, were marked 

Holman's Exhibit 98, effective this date.) 

HEARING EXAMINER: At this point, in view of the bereavement 
in Mr. Halperin's family, we will stand in recess until 10 a.m., 

April 24, 1962. 


(Whereupon, the hearing was adjourned at 2:45 o'clock p.m.) 
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observance of what goes on there, that this was the practice to seek 


the best possible price? 
THE WITNESS: That is correct, yes. 
THE HEARING EXAMINER: The witness is excused, 
(Witness excused.) 
THE HEARING EXAMINER: Off the record. 
(Discussion off the record.) 

THE HEARING EXAMINER: On the record. 

MR. HALPERIN: Mr. Swift, I offer as Holman Exhibit 101 a 
letter from Page, Weber, Jackson and Curtis, including a sheet headed 
"Key", a long, continuous sheet of paper which apparently lists approx- 
imately two hundred different transactions and a series of cards 
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containing the names and addresses of the various customers whose 
numbers are listed on the aforesaid continuous sheet. 

THE HEARING EXAMINER: The letter to which Mr. Halperin 
referred at the outset of his officer From Paine, Weber, Jackson, 
and Curtis, bearing the date of April 23, 1962 -- I don't believe that 
was stated, What is the position of the Division with respect to this 
material which is being offered in evidence? ! 

MR, LAPRADE: Well, we have our standing objection as to the 
relevance and we have our motion to strike which goes on throughout. 


In light of your ruling, we have no position. 

THE HEARING EXAMINER: Well, all right. 

I adhere to the ruling and the motion to strike is denied daa the 
material submitted with this letter dated April 23, 1962, from Paine, 
Weber, Jackson and Curtis, is admitted as Holman Exhibit 101, 

MR. LAPRADE: Let the record show that the first trade trans- 
action by Paine, Weber, Jackson, and Curtis was on May 7, 1959. 

THE HEARING EXAMINER: Very well. | 


(Holman Exhibit No. 101 was BOSSI: in 
evidence.) 


MR. HALPERIN: At this point, Mr. Swift, I offer letter of Eisele 
and Libaire, Stout and Company, dated April 11, 1962, enclosing seventy- 
seven numbered slips reflecting transactions in the stock of aa 
Corporation. 

THE HEARING EXAMINER: Other than your standing objection 
to this type of evidence, and motion to strike, Mr. LaPrade, have you 
anything else to say with respect to this letter dated April 11, 1962, 
with the seventy-seven numbered slips? | 

MR. LAPRADE: I would like the record to show that the first 


transaction by Eisel and Labaire, Stout and Company, occurred on 
September 14, 1959. 
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THE HEARING EXAMINER: The letter dated April 11, 1962, from 
Bisel and King, Lebaire, and Stout, along with seventy-seven numbered 
slips which they enclosed with that letter, is admitted in evidence as 
Holman Exhibit 102. 

IT overrule the!particular objection that Mr. LaPrade has entered 
to this type of material and I deny his motion to strike. 


(Holman Exhibit No, 102 was received in 
evidence.) 


MR. HALPERIN: I offer as Holman Exhibit No. 103, a letter 
from Halle and Stieglitz, dated April 17, 1962, together with a schedule 
of purchases and sales of Pearson stock for the period in question, and 
I wish to invite attention to the fact that I do not offer the letter dated 
April 17, 1962 as evidence of any conversations that Halle and Stieglitz 
might have had with Mr. Swift. 

THE HEARING EXAMINER: The letter from Halle and Stieglitz, 
dated April 17, 1962, which has a schedule of transactions in Pearson 
stock attached, is admitted in evidence as Holman Exhibit 103. 

Mr. LaPrade's particular objection to evidence of this type is 
being overruled, and his motion to strike being denied. 

You may have an exception, Mr, LaPrade. 

Now, I have read this letter dated April 17, 1962, from Halle and 
Stieglitz, it being addressed to Securities and Exchange Commission, 
attention William W. Swift, Hearing Examiner. 

I wish to state that I have not told anyone connected with Halle 
and Stieglitz that it would be unnecessary for them to appear at this 
hearing. 

However, I imagine Mr. Halperin told them that, as they sent in 
the information they sought in the -- 

MR. HALPERIN: I have no specific recollection of this particular 
conversation, but I have had similar conversations and I probably had 
this one. 

THE HEARING EXAMINER: Very well. I think that covers the 
situation. 
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(Holman Exhibit No. 103 was received in 
evidence.) Pa 
MR. LAPRADE: I would like the record to show that the first 
trade effected by Halle and Stieglitz in Pearson stock was on August 7, 
1959. | 


THE HEARING EXAMINER: Mr. Halperin, has just presented me 
with letters requesting additional subpoenas, The first letter to which 
I shall refer is dated April 18, 1962, and it requests subpoenas duces 
tecum for New York Hansiatic Corporation and Clark Dodge and 
Company, Incorporated. 
The letter, while dated April 18, was first presented to me a few 

moments ago in -- it is the first time that I have seen it, In passing 
on this application for these two new subpoenas duces tecum for New 
York Hansiatic Corporation, and Clark, Dodge and Company, which are 
different from the subpoenas duces tecum heretofore issued in that they 
carry at the bottom of the subpoenas, which Iam asked to execute, the 
following statement: | 

"Ray Holman and Company, Inc., will pay the witness the ¢ same 
fees and mileage that are paid to witnesses in the courts, of the 
United States." | 
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press upon you my two applications for subpoenas, one for six subpoenas 


ad testafecondum and the other for 12 subpoenas dutes tecum i: other 


broker-dealers. 
THE HEARING EXAMINER: Well, do I gather from this last 
lengthy response to my inquiry that you have no witnesses for this 
afternoon? | 
MR. HALPERIN: Mr. Swift, if you do not grant me my request 
that I be given an opportunity to inspect the New York Hanseatic records 
this afternoon -- | 
THE HEARING EXAMINER: I didn't ask you that. | 


I asked you if you had any witnesses to present this afternoon. 
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MR. HALPERIN: Well, I will seek to obtain witnesses for this 
afternoon. 

THE HEARING EXAMINER: You haven't them? 

MR, HALPERIN: That I haven't, no, sir. 

THE HEARING EXAMINER: Now, getting back to your three letters 
which you presented to me this morning, I understand you have with- 
drawn your request for -- 

MR, HALPERIN: Temporarily. 

THE HEARING EXAMINER: -- for new subpoenas for New York 
Hanseatic Corporation and Clark Dodge Incorporated; is that correct? 

MR. HALPERIN: For the time being, yes, sir. 

THE HEARING EXAMINER: Well, we will discard it for the time 
being then. 

And the subpoenas that you requested or the subpoenas duces 
tecum which you requested of me, twelve in number, are refused and 
the six subpoenas ad testafecondum are refused. 

I will not execute these papers. 

MR. HALPERIN: May I inquire why, sir? 

THE HEARING EXAMINER: Those documents -- 

MR. HALPERIN: May I inquire for the record, Mr. Swift, so I 
know how to plan my procedure, what your reason is for refusing? 

THE HEARING EXAMINER: I don't have to state my reasons any 
more than I have already stated them, 

Ihave already stated them at some length here and in this running 
argument, which has ensued here, but I haven't finished. 

I think clearly that this is a dilatory move on the part of the 
defense. 

The Commission rested its case on February 9th two and a half 
months ago, and the nature and extent of the Holman defense is still 
quite indefinite. 
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Indeed, the situation is the same as it was on March 27th, when I 
closed the hearing and fixed the post hearing procedure. | 
Only to cancel that action, as we have mentioned here this 
morning to give Mr. Halperin further time to reflect on what his future 


course would be, and I just think that we have reached a point where we 
are just not getting anywhere with this defense and I have decided that 
Iam going to declare this hearing closed and I will submit my action 
in this regard to the Commission along with your request for these 
additional subpoenas for such action as it may care to take. | 

I don't see any use of coming back up here with an uncertain 
situation. 

I therefore close this hearing subject to whatever action the 
Commission takes toward reopening it under these requests for additional 
subpoenas, 

I will refer the three letters that you handed me today tis 
Commission and this certification. | 

MR. HALPERIN: Mr. Swift, may I just add one thing? 

THE HEARING EXAMINER: Yes. | 

MR. HALPERIN: Last week you imposed certain conditions with 
respect to the compliance with subpoenas as respects New York Hanseatic 


Corporation and Clark Dodge and Company. 

When New York Hanseatic produced certain of the documents in 
the hearing room, you refused to let me examine the witness with respect 
to those documents, : 

You said that my recourse was to go to the office of New York 
Hanseatic Corporation, | 

As the record shows I was in a sense incapacitated last week by 
the death of my family and what you are now doing -- | 

THE HEARING EXAMINER: Well, all this occurred before you 
got news ofthe death of your wife's grandmother. | 
MR. HALPERIN: That is right, sir. 


That is right, sir. 
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Now, what you'are doing in effect as I see it, is closing the hearing 
because I did not go to the New York Hanseatic office yesterday. 

THE HEARING EXAMINER: No, that is not it, 

MR. HALPERIN: Well, this is the way I view it. | 

THE HEARING EXAMINER: That is not it solely. 

Mr. LaPrade, you had your hand up. 

MR, LAPRADE: Well, I would like the record to show that prior 
to availing himself of going to New York Hanseatic or Clark Dodge the 
defense came in this morning with new subpoenas duces tecum which 
were completely opposite of what the Commission's ruling is. 

THE HEARING EXAMINER: That is the way I regard it. 

That is the effect of this new application as I see it and Iam going 
to certify my ruling, closing this hearing, and before Ido, I would like 
to know if anyone wants a recommended decision in this case. 

MR. LAPRADE: Yes, the Division would -- I speak for myself as 


far as the Pearson matter for both Divisions of Corporate Finance and 


Divisions of Trading and Exchanges and we would like a recommended 
decision, 

I don't know how Miss Antell feels on Precise. I will let her 
answer. 

THE HEARING EXAMINER: Did you say you want one as to the 
Precise angle? I didn't understand you, Miss Antell, You were sort 
of mumbling and what did you say? 

MISS ANTELL: No, I am trying to follow all this, sir. 

What has gone on while I have been sitting here. Iam not quite 
clear as to Mr. Halperin's position. 

Does he have any witnesses that he has ready to proceed immedia- 
tely with, whether with respect to the -- 

I understood that he has no witness of any kind to proceed. 

THE HEARING EXAMINER: Do you want a recommended decision 
or not, Miss Antell? 
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MISS ANTELL: Yes, we would like a recommended decision, 

THE HEARING EXAMINER: Well, that settles that and we shall 
have one and I fix the maximum -- Mr. Halperin? 

MR. HALPERIN: I don't know whether -- can you just eve me two 
minutes, Mr. Swift, to read the rules? 

THE HEARING EXAMINER: Yes, I will. 

Off the record. 

(Discussion off the record.) 

MR. LAPRADE: The Divisions would like to withdraw their 
request for a recommended decision. | 

MR. HALPERIN: And I would like to reserve our rights, Mr. 
Swift, until I consult with Mr, Freeman. | 

THE HEARING EXAMINER: Very well, the Commission, when it 
comes to consider the certification, Iam going to make, will doubtless 
cover post hearing procedure, and I think that is the best way to get all 
these matters before the Commission instead of reaching these impasses 
as we have been over the last few weeks. | 

So - | 
MR. HALPERIN: May I make a statement when you are finished, 
Mr, Swift? | 

THE HEARING EXAMINER: Yes, you may. 

MR, HALPERIN: Mr. Swift, I object on behalf of my client, 
R.A. Holman and Company strenuously to the closing of these proceedings 
in this fashion. | 

I indicated to you before, I have witnesses on tap for tomorrow. 
I indicated to you before that I had further witnesses for this morning 
who did not show up and I was going to use the lunch hour to seek to 


obtain the appearance of these witnesses, but I understand that not- 
withstanding you have decided to close the hearing. 


And I think we are being denied our opportunity to iui our 


case. 
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I think ever since our case began, we have been subjected to an 
extreme amount of direction and control sought to be imposed in any 
event which goes beyond the limits of a fair hearing. 

MR, LAPRADE: I would like the record to show that these 
witnesses that Mr, Halperin refers to are more witnesses along the 


same nature that he has produced this week, and part of last week, and 


add no more to this record and the other witnesses and that this whole 
line of defense in light of the Division's clarifications are nothing but 
dilatory and he has yet to produce any frontal defense to the allegations 
of the order. 

THE HEARING EXAMINER: I think it is clear that if he has any 
witnesses he hasn't given me the name of a single one. 

MR, HALPERIN: Well, you haven't asked me, Mr. Swift. 

THE HEARING EXAMINER: Well, you have had plenty of opportu- 
nity to do it. 

MR. HALPERIN: Well, you have never indicated an interest in 
knowing who they were. Why should I volunteer information? 

THE HEARING EXAMINER: Well, you always have -- 

MR. HALPERIN: I always have an explanation, yes, sir. 

THE HEARING EXAMINER: No, you always have a reservation, 

I am going to adhere to this ruling. 

I think that we will get the same type of testimony that we have 
been getting here from these broker dealers and we will get into argu- 
ments over whether the expenses will be paid and whether the records 
are voluminous and whether you will examine them and I think that we 
have got to call a halt to this. 

MR. HALPERIN: Well, for the record, then, in view of your ques- 
tion, let me tell that the witnesses I have under subpoena, Whitefield, 
Augenchloss, Parker, and Redpatt, Eastern Securities, Kidder, Peabody 
and some others. 
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THE HEARING EXAMINER: Very well. Let the record show 
that you have brought it in after I mentioned that you hadn't given me 
the names of the witnesses. | 

MR, HALPERIN: I think the record will show exactly what 
transpired, Mr. Swift, and I think your last remark is gratuitous. 

THE HEARING EXAMINER: Well, Iam sure it will. 

Now, to sum up, the hearing is now closed under the conditions 
that I have mentioned and these additional subpoenas that are requested 
in these three letters that were handed to me today -- rather -- two 
letters dated April 24, 1962, one applying for 12 subpoenas duces tecum 
and the other for six subpoenas ad testafecondum -- I understand the 
letter is withdrawn with respect to new subpoenas for New ret 


Hanseatic Corporation and Clark Dodge? 
MR, HALPERIN: In the light of your ruling, Mr. Swift = 
THE HEARING EXAMINER: And I will certify all of these rulings 


to the Commission and we will see what the Commission thinks of my 
action, | 


MR. HALPERIN: In the light of your ruling, Mr. Swift, I with. 
draw the withdrawal. 
Lask that the application on New York Hanseatic and -- 
THE HEARING EXAMINER: Very well. 
I will certify that application to the Commission. 
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EXHIBIT S 


| Transcript pages 7913 to 7915] 
transaction, which I offer as Holman's Exhibit 110. 

I show them to Mr. LaPrade. 

MR. LAPRADE: I am going to object on the ground that these copies 
of confirmations or trades are no more than what we have introduced in 
this record at various times. 

On 7668 to 7676, we had the records of transactions in Pearson 
stock by Blythe and Company. 

Pages 7713 to 7719 we had the records of Hornblower and Weeks 
which consisted of five sheets and which showed that they had transactions 


in Pearson stock from this period of time. 


Pages 7720, 7730 were consumed by the introduction of records of 
F. I. DuPont to show that they had transactions in Pearson during this 
period of time. 

Page 7761, the records of Green and Company showing that they 
had one hundred forty trades in Pearson stock were introduced. 

Page 7764 we/had a letter from Blythe and Company, which con- 
firmed the transactions at pages 7669 to 7676. 

At page 17768 copies of the records of Casper Rogers were intro- 
duced showing that they had trades in Pearson stock during this period 
in question. 

At page 7775, sixteen sheets showing trades in Pearson Trocter, 
Singer, during this period of time were introduced. 

Pages 7796 to 97 we had copies of seventy seven trades in Pearson 
stock by Paine Webber and Jackson. 

Pages 7797 to 98 we had seventy seven trades of Pearson stock by 
BHisele, King. 

Page 7800 we had trades of Pearson by Halle Stieglitz. 

Today, this morning, we have had trades of Pearson entered into 
this record by Auchincloss, Parker and Redpath, L. D. Sherman, Clark, 
Dodge, A. M. Kidder and Company and P. W. Brooks and Company. 
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All these prove that the brokerage firm of R. A. Holman was not the 
only person who was having trades in Pearson stock during this period of 
time. 

This point the staff has conceded at many instances during this 
hearing, yet in spite of this, he has, as I understand, subpoenas out for 
at least another fifteen brokers which he intends to produce here to put in 
more evidence of the same nature. | 

I feel that in light of this that how much evidence does he want to 
put in? 

I think if we have eight or nine, that is plenty and anything additional 
is cumulative. | 

THE HEARING EXAMINER: Are you objecting to any further evi- 
dence along this line as being cumulative? 

MR. LAPRADE: Yes. 

THE HEARING EXAMINER: Mr. Halperin, with respect to the sub- 
poenas that were issued before these that I issued on the 10th day of May, 
1962, what have you to say as to whether or not all of the evidence which 


Mr. LaPrade has specifically alluded to is not of a cumulative nature. 
MR. HALPERIN: Very well, may I point out that Mr. LaPrade has 
made his argument to the Commission at least twice or brhaps three 
times and the Commission has regretted the question of relevance which 
he raised at the end of his argument at least as many times. ! 
As to the cumulative quantity here and quality of the evidence, I 
wish to point out that 


EXHIBIT T 
[Transcript pages 8074-8079; 8100- 8104; 8113; 8125; 8130- -8135] 
are granted exceptions to my denial of your request for the recess, and 
for the certification. | 
MR, HALPERIN: I think, Mr. Swift, that you are causing more de- 
lay, more loss of time, by your unwillingness to allow us to pase our 
constitutional rights. 


148 
[Exhibit T to Answer] 


THE HEARING EXAMINER: I think I have heard enough on this. 

I really should have considered these objections in short form, but 
I wanted to get the viewpoints of counsel, and I think I have heard enough 
argument. 

MR. HALPERIN: I can understand your attitude, Mr. Swift. 

THE HEARING EXAMINER: What is the future conduct of this 
case? 

Have we any witnesses here this morning, sir? 

MR. HALPERIN: I would like to ask you at this point to certify to 
the Commission your refusal to issue subpoenas for witnesses as re- 
quested by counsel. 

THE HEARING EXAMINER: I take it that you are referring to the 
12 subpoenas ad testafecondum that you requested of me recently ? 

MR. HALPERIN: I am referring to those and to the prior subpoenas 
to which you sought to impose improper conditions. 

THE HEARING EXAMINER: I adhere to my ruling. 

I think that I made a mistake in the first place in signing any sub- 


poenas that you requested of me with dates and the hours of appearances 
left blank. 
As I have explained to you, I don't recall whether it is on the record, 


or in correspondence that has passed between us, not to follow that course 
as we were not making any headway with this defense. 

I feel that I am justified in specifying the hours and the dates on the 
return of these various subpoenas. 

I adhere to my ruling. 

I will certify this to the Commission. 

MR. HALPERIN: Thank you, Mr. Swift, because we are placed in 
this position now by direction of your letter of May 17, 1962, the sub- 
poenas you signed, 13 subpoenas you signed, you stipulated should have 
the witnesses appear on May 23rd, May 24th and May 25th. 

As a result, I cannot possibly have any witnesses here today be- 
cause today is May 31st and these -- 
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MR, LAPRADE: Now -- | 
MR. HALPERIN: Mr. LaPrade, let me finish my pestement 
MR. LAPRADE: Yes. 
MR. HALPERIN: (Continuing) -- of course it will be ee to 
have witnesses here for subpoenas issued in the past. 
Number two, you told me to change the return date in your letter of 

May, of the subpoenas issued on Mr. Harris, Leeman Brothers, Clinton 
Pearson, John Richardson and Gilbert Sunshein. | 


You told me to change those subpoenas to dates May 21st, 1962 and 


May 22nd, 1962. 
That also is an impossibility because today is May 31, 1962. 
However -- 
THE HEARING EXAMINER: How about the witness Harris, from 

Rochester? : 

MR. HALPERIN: Do you think I can keep a serious and important 
lawyer dangling around, sir? | 

THE HEARING EXAMINER: Don't argue with me, is he available? 

You were to have him available without service of subpoena here 


a few days ago. 
Is he available here today ? 
MR. HALPERIN: Mr. Harris is in Europe now. 
I cannot take witnesses -- 
THE HEARING EXAMINER: That answers my question. | 
MR. HALPERIN: I want to finish my statement, sir. | 
I cannot keep important witnesses dangling around, have them 


come one day, the next day, or another day. 
I must have contro! 
THE HEARING EXAMINER: I don't agree with that statement. 
MR. HALPERIN: I know you don't. 
As to witnesses today, the last word I had from you is that pena 
May 31st, we would meet in Washington to argue with respect to motion 
to quash the subpoena. | 
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As a result, and I didn't receive any information to the contrary 
until sometime Tuesday, May 29th, with Decoration Day intervening. 

As 2 result I have no witnesses here today and I would like to put in 
the record, as Holman's Exhibit 116 and 117, letters you sent me re- 
spectively dated May 17th, 1962 and May 23, 1962. 

THE HEARING EXAMINER: Is there any objection to putting your 
replies to those letters in as exhibits ? 

MR. HALPERIN: No, sir, but they are not my exhibits, they may 
become your exhibits, or the Division's Exhibits. 

THE HEARING EXAMINER: I am not in a position to offer testi- 
mony but I will receive the letter I wrote you with respect to these sub- 
poenas, dated May 17, 1962 as Holman's Exhibit 116, and the letter I 
wrote under date of May 23rd, as Holman's Exhibit No. 117. 

(Whereupon, Holman's Exhibit No. 116 and Holman's Exhibit No. 
117 were received in evidence.) 

MR. HALPERIN: I would like the record to note, Mr. Swift, that by 
these efforts to impose conditions which are not provided nor in either 
the Administrative Procedure Act or the Commission's own rules of 
practice, that we have been harrassed and delayed in the presentation of 
our case by our inability to obtain subpoenas without these honorous con- 
ditions attached. 

THE HEARING EXAMINER: Do you wish to have me make reference 
to this argument you are now making in my certification to the Commis- 
sion? 

MR. HALPERIN: I should appreciate that. 

THE HEARING EXAMINER: I will do that, Mr. Halperin. 

MR. HALPERIN: As I understand the rules -- 

THE HEARING EXAMINER: I want to say to you right now, sir, 
that I will, in making that certification, attach to it a telegram that you 
sent me -- there seems to be some doubt as to when it was sent -- you 
say it was sent on May 18th -- at any rate, I didn't get the telegram until 
May 21st. 


151 
[Exhibit T to Answer] 


8100 | 
MR. HALPERIN: Yes, we do not wish to be deemed to have waived 


our objection to proceeding here so long as there are unresolved questions 
relating to the qualifications of one or more of the Commissioners to 
participate in this action, but with that reservation noted, I wish to state 
with respect to the minute order of June 4, 1962, that it was my reading 
and understanding, that we would take care of the issuance of the subpoenas 
as directed by the SEC and then we would, the respondents, R. A. Holman 
would be given a reasonable amount of time to serve the subpoenas and 
line up these witnesses and then we would begin, as I understood it, the 
schedule suggested by the Commission of meeting from day to day with 
the recesses noted in its order. | 

THE HEARING EXAMINER: Mr. Halperin, I think you are reading 
something into this memorandum that is not expressly there. | 

Several of these parties for whom these new subpoenas that I have 
just handed you are in the City of New York, andit seems to me that you 
could call them up and could have done it and have them here at this hour, 
certainly by two o'clock this afternoon. | 

MR. HALPERIN: Mr. Swift, the Commission directs that/once we 
get going on this program we proceed without any kind of delay. 
Unless I have in hand a sufficient number of subpoenas to start on 
such a program, I don't see how it can reasonably be for us to proceed 


on that basis. | 


Particularly, where there are unresolved questions, particularly 
relating to the NASD which is a question that I believe should be resolved 
shortly, because depending upon the decision reached in that respect, and 

| 


depending upon the testimony given, if any is given, we may or may not 
have other witnesses. arcs 
I had frankly expected that is what would occur here this morning, 
and that we would set a procedure and a new time to reconvene during 
which time we would have reasonable opportunity to serve subpoenas and 
get people in here at times that are satisfactory and convenient to them. 
I don't -- 
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THE HEARING EXAMINER: Mr. Halperin, I don't agree with that 


interpretation of the Commission's memorandum of June 4, 1962y 


Division's Exhibit No. 315, at all. 

Quoting from page two of that memorandum, "The Commission -- 

MR, HALPERIN: May I have a copy, mine is only a telegram. 

MR, LAPRADE:! Yours is the exact copy, Mr. Halperin. 

THE HEARING EXAMINER: Off the record. 

(Discussion off the record) 

THE HEARING EXAMINER: "The Commission -- 

MR. HALPERIN: I would like something on the record here. 

Mr. LaPrade tells me my telegram is the exact copy and I was 
wondering how he got it. 

MR. LAPRADE: I had a copy made of the telegram sent to him so 
there would be no question -- 

THE HEARING EXAMINER: That is a technicality. 

The copy of the telegram is -- as the Commission sent it out is 
also made a part of Division's Exhibit 315. 

MR. HALPERIN: I agree, but I am just trying to expound what 
the ex parte -- 

THE HEARING EXAMINER: This is a diversion and I am not going 
to be interrupted any further, gentlemen. 

MR. HALPERIN: I wish the record to note that I want to make that 
inquiry. 

THE HEARING EXAMINER: The record already shows it. 

Getting back to what I started to say a few moments ago, quoting 
from the Commission's memorandum of June 4, 1962, page two, I find 
this statement: 

"Under the circumstances it included, without implying that the 
prior subpoenas were ineffective, (a citation is then inserted as a footnote) 
that new subpoenas should be forthwith issued by the Hearing Examiner 
without any specification of return dates by him therein, but that upon the 
reconvening of the hearings, which is scheduled for June5,1962, respondents 
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shall be required to present all additional witnesses and evidence it de- 
sires to adduce in continuous session except for normal mid-day and 


evening and weekend recesses." 
If you want until two o'clock this afternoon to bring some of these 


witnesses, namely -- I will pass over Edward Harris, I believe you said 


he had gone to Europe. 
MR. HALPERIN: Once more, he lives in Rochester, New York. 
THE HEARING EXAMINER: Get a managing partner from Lehman 

Brothers here in New York City. 
Clinton Pearson, he could easily have been here today, and there is 

a John Richardson at 80 Pine Street, New York and a Mr. Sunshine at 

366 Central Avenue, Jersey City, in this. 
I will give you until two o'clock this afternoon to phone at least Mr. 


Richardson, Mr. Sunshine and a partner of Lehman Brothers in an effort 
to have them here at two o'clock this afternoon. 

The Commission took particular pains to hold -- and I think it is 
the law -- that the other subpoenas that I issued and which were, due to 
the interposition of your position to strike the record on the ground that 
it was a nullity, are still effective and those witnesses can be produced 
if you have the desire to do so. 

MISS ANTELL: Mr. Hearing -- 

MR, HALPERIN: ay I be heard? 


stated? 
* 

[Page 8113] 
circumstances, that the thing for us to do, if you are agreeable, | is to set 
a fixed date for that argument and if it is agreeable to you to hold that 
argument in Washington to accommodate Mr. White. 

MR, HEARING EXAMINER: As I understood it, you or Mr. Brenner 
wanted it in there and I will hear it there, but I am not going to let that 
matter delay these present sessions here and that is the reason that I 
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suggested that you come back at two o'clock and give us a definite plan of 
procedure. 

I don't see why you can't get some witnesses on your own account to 
voluntarily appear here and present this defense. 

We are just getting nothing but a lot of dilatory procedures -- 

MR. HALPERIN: I submit these are not dilatory procedures. 

We are trying to place our case in an orderly fashion, an orderly 
manner, and may I suggest to save time, if you gave me a fixed date on 
which we could return here and on which we could present the witnesses, 
giving us a reasonable amount of time to serve all the 
[Page 8125} 

MR. HALPERIN: I would like to report, sir, on my attempts to 
obtain a witness for this afternoon. 

I called Rochester, New York, and learned that Mr. Harris is still 
in Europe and that he will return probably some time next week. 

I attempted to communicate with the counsel for Lehman Brothers 
with whom I have had discussions in the past about a witness from Lehman 
Brothers, and his appearing here, and their counsel, Mr. Waethers, and 
I was told that Mr. Waethers was unavailable and probably will be unavail- 
able until late this afternoon, I couldn't reach him. 

I talked with the counsel for Mr. Clinton Pearson and I was -- 

THE HEARING EXAMINER: That is Mr. Gorin? 

MR. HALPERIN: Yes, Mr. Gorin. 

Ag a matter of fact, I was slightly late coming here this afternoon 
because I was waiting for his return call. 

He called me that -- he told me that Mr. Gorin -- 

MR. LAPRADE: Mr. Pearson? 

MR. HALPERIN: I beg pardon. 

[Page 8130] 

MR. HALPERIN: Thank you. 

(Continuing) -- ithat "the motion raised a question of first impression 
having government wide implications effecting the validity of all proceedings 
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presided over by a retired Hearing Examiner who have been reemployed." 
Mr. Swift, the very documents which have reappointed you, purport 
to reappoint you as a temporary Hearing Examiner on their face state 
that such employment is terminable at will by the employing agencies. 
I don't intend to go into the merits any further than this, Mr. Swift, 
except to answer Mr. LaPrade's argument. | 
As to Mr. Harris being available, Mr. Harris was having lunch 
with me on the date when he was last scheduled to appear here when we 
received word by phone call from Mr. DuBois that the hearings had been 
suspended for that day in accordance with the request made for a suspension 
of the hearings pending a determination by the Commission of this very 
important question relating to your qualifications or disqualifications to 
act as Hearing Examiner. 
I certainly cannot control Mr. Harris' going to Europe, as Mr. 
LaPrade implies. 
I also point out, as I did this morning, sir, that from our point of 
view, an important condition, set forth in the Commission's minute order 
of June 4th, 1962, has not been complied with in that the subpoeaas therein 
directed to be issued forthwith, have not yet been issued and I do not mean 


by raising this again, Mr. Swift, to imply any criticism. 
I am appreciative of the volume of the record and the difficulty in 
locating documents. | 
I do wish, at the same time, to point ou. that this hilights some of 
the problems we have in getting the material and the individuals| here. 


I will make every effort upon receipt of the additional subpoenas to 


bring witnesses in as soon as possible. 
However, it is now after two o'clock, if I get them some time today 

and if I serve them by mail this afternoon, it will be received by the wit- 

nesses some time tomorrow and we have to give witnesses at least a 


reasonable amount of time and a reasonable amount of notice tojarrange 
their affairs so they can be present to testify in these proceedings. 
Mr. LaPrade's suggestions just does not give that time. | 
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THE HEARING EXAMINER: I want to interrupt you at that point. 
Subpoenas are supposed to be prepared by the persons desiring them, 
but to expedite this thing in the last two or three weeks, I have been having 


my secretary redraw these subpoenas and revise them and I think you 
should prepare these subpoenas. 

Let me ask you: 

During the luncheon recess, I have been searching through my papers 
and I find that on May 16th -- do you have that letter in front of you? 

MR. HALPERIN: Yes. 

THE HEARING EXAMINER: (Continuing) -- you requested that I 
issue subpoenas ad testificondum for thirteen persons. 

Are you insisting on new subpoenas being issued for all thirteen 
persons ? 

MR, HALPERIN: I think the Commission's minute order of June 4, 
1962 leaves no latitude in that respect. 

THE HEARING EXAMINER: The Commission is not forcing you to 
bring any of these witnesses, if you want, say so. 

MR. HALPERIN: Yes, I want subpoenas on these witnesses. 

THE HEARING EXAMINER: I don't understand that the Commission's 
order says that after today you are to have the dates and hours in there. 

What about that, Mr. LaPrade? 

How do you figure that ? 

MR. LAPRADE: I just looked at the Commission's minutes and it 
states that people who have been subpoenaed are still under the subpoena 
whether a day passes or not. 

THE HEARING EXAMINER: We really don't need them now. 

MR. LAPRADE: No, I figure, I myself, on numerous hearings have 
called people on the phone and said if they want a subpoena one would be 
available when they appeared. 

If the defense made such an effort, we could get the people. 

THE HEARING EXAMINER: That was what I was referring to when 
I said cooperation at the last hearing, when it ended, 
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We are not getting the cooperation from Mr. Halperin that usually 
is present in proceedings of this sort. : 

MR. HALPERIN: I would like to respond to the last point) Mr. 
Swift, because I think it should be apparent to anyone that there is an 
immense difference when an officer of the SEC, a branch of the | United 
States Government with all of its majesty, force and power, calls up a 
witness and tells him "will you please be present on such and such a date 
and I will give you a subpoena at that time, if you so desire" and my ef- 
forts as an attorney for a private litigant in getting witnesses. | 

I just finished recounting here a few minutes ago -- 

THE HEARING EXAMINER: Just a minute. 

MR, HALPERIN: May I finish. 

THE HEARING EXAMINER: The argument is getting bepbna the 
point Iam making. 

MR. HALPERIN: No. 

THE HEARING EXAMINER: Are you insisting that these subpoenas, 


the thirteen subpoenas ad testificondum requested in the letter of May 


16th, are to bear blank return dates and hours ? 
MR. HALPERIN: I think that is what the Commission has ruled in 
its minute order of June 4th, 1962, and I do wish to finish my prior state- 


ment, Mr. Swift, to the effect as I recounted here a few minutes ago, when 

I attempted to examine bank records to determine what the rights of my 

client are, and what the evidence is in support of his position, that the bank 

said ''You can't examine those records unless and until you have a subpoena." 
THE HEARING EXAMINER: You are getting on to another point. 
MR. HALPERIN: I am answering Mr. LaPrade and answering you 

about cooperation. | 
THE HEARING EXAMINER: All right, we are not getting anywhere 

and we are just making wild statements here, and here is what I have in 

mind, in view of Mr. LaPrade's motion. | 
I think tomorrow is too short a time. 
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* * * * * 


[3] Mr. Freeman: May it please the Court, this is 
a motion for preliminary injunction. I would just like 
to mention that after the temporary restraining order 
was signed by Your Honor in chambers, the case was 
set down for the following Monday. The very next 
day the Court of Appeals denied the Commission’s 
petition for rehearing in the Amos ‘reat case on which 
they had placed so much emphasis in opposition to the 
temporary restraining order and then they became less 
enthusiastic on going in so promptly and requested 
and received an extension upon their consent to the 
extension of the restraining order until Your lonor 
disposes of this motion, So that there is a consent 
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order by the Commission which continues the restraint 
in effect until the disposition of this motion, 

Now, we say that this case is exactly the same kind 
of case as the Amos Treat ease. It is a case where we 
do not have to rely just on the verified complaint al- 
thongh that would he enough, but there is an answer 
here whieh admits that. the two Commissioners in ques- 
tion, Woodside and Cohen, had ultimate responsibility 
for the inquiry that was made into this matter and 
that they acted variously in a judicial capacity. 

The Court: Well, now, what did Cohen do exeept 

grant a continnanece at the request. of the Hearing Ex- 
aminer? 
[4] Mr. Freeman: Your Honor, we do not know what 
he did. What we have here on the question of facts is 
this: That there is no statement. here from either Com- 
missioner Cohen or Commissioner Woodside as to what 
it was that they did. The Commission has never pre- 
sented its minutes. It has never certified that in the 
various actions taken in this matter and up to this 
moment they have never, except. in one instance, stated 
that when they took action, who on the Commission 
took that action, so it is impossible to say. 

Now, what we have in this 

The Court: Well, the only thing that shows affirma- 
tively is that he did act upon a motion for continuance. 

Mr. Freeman: That's all we know affirmatively. 

The Court: Yes. 

Mr. Freeman: And we do not have any of the evi- 
dence whatsoever on what went on. What we have is 
an—in the record—is a verification from Mr. Ferber 
that he believes this, without any statement as to why 
he believes it. A subsequent verification by the Secre- 
tary of the Commission that he helieves it without a 
statement as to why he believes it or who told him to 
believe it, except that it was by Commission minutes 
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and an affidavit by Mr. Hisenhart on the Commission 
staff, who says if Commissioner Woodside knew any- 
thing about what he was doing in conducting this in- 
quiry, [5] he didn’t tell him, There is nothing from 
Commissioner Woodside, there is nothing from Com- 
missioner Cohen. 

Now, we say the Amos ‘Treat case doesn’t require 
looking into any of these facts. We say that the very 
fact that Commissioner Woodside was in charge of 
the division in which the inquiry was going on, is suf- 
ficient and tl it is what the Court says. It cites the 
TWA cease which says that somebody is disqualified 
who participates in a case whether actively or merely 
formally by! being on pleading or brief and it says 
in the final paragraphs, or the most important para- 
graphs, they talk about a member of an investigative 
or prosecuting staff and they say, we are not concerned 
here with actual prejudice. We say not only must we 
attend these hearings with every element of fairness 
but with the very appearance of complete fairness and 
it does not appear fair that a Commissioner shall sit 
in judgment, if he was in charge of the division that 
was running the inquiry that resulted in the proceed- 
ings. 

Now, it may be--and we don’t know—that in this 
case, as in other cases, the Commissioners had no knowl- 
edge. What we think the Amos Treat case says is that 
it doeswt make any difference and we don’t have to 
go into the factual inquiry. As L will show later, if 
we go, if we have to go into a factual inquiry, then we 
must supply this [6] Court with facts to make a dis- 
tinction, which they have not done. But, that this 
Amos reat case is broad in every respect is perfectly 
clear. 

Now, Your Honor will remember Mr, Ferber of- 
fered you, in chambers, the petition for rehearing. We 
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propose to supply Your Honor with a copy which we 
have obtained and in that petition for rehearing en 
bane the Commission states very clearly to the Court 
of Appeals that it understands the very broad nature 
of the Amos Treat decision. It says, and I read from 


page 3: 


“On the merits, the holding that a member of 
an agency is necessarily disqualified from par- 
ticipation if he previously had ultimate staff re- 
sponsibility for the investigation of some related 
matter would gravely impair the usefulness of the 
senior member thus making promotion impracti- 
cal. Moreover, the broad sweep of the decision 
and the fact that it expressly rests on due process 
grounds.”’ 


Then they repeat time and again that Commissioner 
Johen didn’t do anything in that case, that everything 
that was done was done by an Assistaut Director with- 
out his knowledge. Tt’s at page 4, pages 7 and 8, page 
9, 10,10 and 11. They told the Court of Appeals that 
they were [7] making a very broad decision, that Com- 
missioner Cohen had no knowledge of what was going 
on. He did not, in other words, participate in the | 
investigation, and the Court of Appeals denied that—— _ 

The Court: Well, you know, maybe you completely — 
understand this Treat case but I am prone to admit it 
isn’t the clearest thing in the world to me. They | 
speak—have you got the slip opinion there? 

Mr. Freeman: Yes, I do, Your Honor. 

The Court: Well, now, page 10, half way down, | 
‘Commissioner Cohen in his ex parte statement pur- | 
ports to speak to ‘the best’ of his recollection with re- 
spect to prospectus and registration statement,’’ and 
80 On. 
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Then it follows over on page 11, what he did. Then 
when they get down to what should happen in this 
case, they say, ‘‘an order will issue directing the Com- 
mission to show cause’’, et cetera, et cetera, ‘“‘within 
20 days why a permanent injunction should not be en- 
tered in which it shall be a sufficient response,’’ mean- 
ing, it will be a response as to why they shouldn’t issue 
a permanent injunction, ‘‘if the Commission in the 
alternative shall, (1) within that period advise the 
District Court that the Commission has instituted a 
full evidentiary hearing for the purpose of determin- 
Ing upon a complete record whether or not any [8] Com- 
missioner should have been disqualified for the rea- 
sons we have discussed because of prior staff service.’’ 

Well, it seems to me what the Court of Appeals 
has said before that indicates that it should have been. 
I don’t quite follow this thing. 

Mr. Freeman: Well, if I may, Your Honor, I was 
- concerned with that, too, and it seems to me what they 
are saying is as follows: 


“We think that the rule is a general rule that dis- 
qualifies you absolutely.”’ 


However, they said to the Commission, “This is a 
preliminary injunction. If you want to go back and 
make a.record in which all the facts will be brought 
before the Court, on an evidentiary record, and come 
and reargue at that time when the Court has all the 
facts as toiwhat was done and not just an ex parte 
statement, then the District Court may reconsider and 
decide on the basis of the full record then, either that 
an injunction should issue or it should not, and then 
you can come back up here.”’ 

The Covxr: Well, what would you be asking for 
in this case? 

Mr. Fureman : We would be asking for a preliminary 
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injunction until the Commission decides whether it is 
going to have a full evidentiary hearing to decide 
whether it’s [9] going to have Commissioner Woodside 
and Commissioner Cohen state and present whatever 
evidence, or to throw this out as the Court indicated 
they believed it should in Amos Treat, and if they 
wanted to start another proceedings, they would start 
one without Commissioner Woodside and without Com- 
missioner Cohen and not put us to the burden of wast- 
ing additional time and energy taking testimony, 
bothering witnesses, and so on, if it is going to be all 
useless. 

The Court: In other words, what you are really 
seeking there is a preliminary injunction with a rule 
to show cause as to why, within a certain period of time, 
the Commission should not. take the action indicated on 
—(1) of paragraph 14 or (2) in 15, which is to dis- 
miss the thing and start over again. 

Mr. FREEMAN: Your Honor, we say that within 
Amos Treat we are not entitled to more or different 
relief than Amos Treat received. It is exactly the 
same relief that we are entitled to. 


The-Court: Well, now, suppose such a thing were 
done, the Commission would then, I suppose, open up 
the minutes of all actions in this case and a statement 
by the two Commissioners involved, Woodside and 
Cohen, as to what they did in their—first, their capac- 
ity as Director, and as Commissioner, is that your 
idea ? 


[10] Mr. Freeman: That’s what we understand the 
Amos Treat case to require, Your Honor. 

The Court: Yes. 

Mr. FREEMAN: Now, of course we don’t know whether 
the Commission is going to stay certiorari. They have 
asked the Court of Appeals to stay the mandate in that 
case to determine whether they should take certiorari 
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or not. They haven’t decided that, yet. We don’t 
know what their future course is. 

The Court: I will bet they will try it. 

Mr. FREEMAN : I suspect so, Your Honor, and I say to 
you that the Amos Treat case is a broad decision. 
This is exactly like it. They said it was a broad de- 
cision to the Court of Appeals and the Court of Ap- 
peals denied their petition for rehearing en bane, and 
we have exactly the same kind of things. 

Now, there is one other thing they have said. They 
have said why didn’t we come in sooner with this? 
Well, the reason we didn’t come in sooner was because 
we didn’t know sooner. We have alleged in our com- 
plaint that the first time we. knew that Commissioner 
Woodside was sitting on anything was the end of May 
of this year when his name appeared on the opinion 
about the qualifications of the Hearing Examiner. 
Before then all we had were Commission [11] minutes 
in the form ‘that is attached to the verification here 
which show absolutely no sign of what, if any, Com- 
missioners had participated. 

The Court: Well, now, let’s see what did he do as 
a Director. The Pearson Company filed a registration 
statement on. May 30th. 

Mr. FrReeMAN: March 30th. 

The Courr: March 30th; and on April 24th, ’59, the 
same company had commenced the Registration A 
offering, Hohnan was the underwriter. April 1960 is 
when Eisenhart, the Assistant Director, began an in- 
vestigation and from April of ’60 to July 15, Woodside 
was Hisenhart’s superior. 

Mr. Freeman: Right. 

The Court: And a superior is presumed to know 
what his underlings are doing, is that your argument? 

Mr. Freeman: One, he should, and in a normal 
course of events, and I think the Court almost can take 
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judicial notice that something that was hanging around 
as this was for three anda half months, when the normal 
clearance at that time was one month, when, in addi- 
tion, as Mr. Halperin’s affidavit shows, before that 
time material had heen supplied to the Commission, 
and in addition to that the Commission had, through 
another division—in other words, this—Woodside’s 
division had involved another [12] division and the 
other division had sent an investigator up to the offices 
of the Holman Company and he had looked over the 
books and records and said what books and records he 
wanted, and then they had heen sent to him under, as 
the Commission says, the date of Commissioner Wood- 
side’s becoming a Commissioner, we say that in the 
absence of a statement by Commissioner Woodside that 
he didn’t know about. what was going on, that we have 
to assume, just as if the United States Attorney signs 
a brief as in the—in the Post Office Department, as in 
the TWA case, and he says, ‘I don’t know, I just sign 
any briefs that come across my desk,’ and they say, 
“Yes, we know about that, but you have to not only 
be fair, but you must appear to be fair, and it is not 
fair, it does not appear to he fair that somebody who 
is in charge of an investigation, whether he has any- 
thing to do with it personally or not, shall sit in judg- 
ment,’’ and that is why they said, in the Amos Treat 
case, in spite of all the references, frequently to the 
fact that Commissioner Cohen had no personal partici- 
pation, it was exactly as in the present case, it was all 
done by an Assistant Director without consultation of 
him. They said, ‘‘That doesn’t make any difference. 
It does not look fair of you as a Director of the very 
same Commission, as Commissioner Woodside here, to 
sit in judgment.”’ 
[13] The Courr: Well, now, suppose Woodside here — 
came in with an affidavit and he said he didn’t know © 
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anything about Kisenhart’s investigation, he didn’t 
know anything about this case, didn’t even know it was 
pending in the office, never heard a word about it, 
would that make any difference, in your opinion? 

Mr. Freeman: I think not under Amos Treat. That 
is what the Commission argued in the petition for re- 
hearing, but I say to you we don’t have that case here 
because he hasn’t filed any such affidavit and I would, 
in fact, be surprised if he could. 

The Court: I know, but that is what is worrying me 
about the Amos Treat case. 

Mr. Freeman: Well, Your Honor, what they have 
said is, we like—what they said to the Commission, 
this is our—-we are adopting a broad ruling in the 
Amos Treat case but if the Commission wants to argue 
for an honr rule let them bring in all the facts: And 
that’s what they said, if they bring in all the facts, 
we will give them another chance. They haven’t sought 
to do that here. I don’t know whether they will seck 
to do it in Amos Treat, and if we live by Amos Treat, 
then we havé exactly the same situation except that in ° 
the Amos Treat case Commissioner Cohen did come in 
and say some of the things that he had done, whereas 
{14} here there is not one word from the Commissioner, 
Commissioner Woodside or Commissioner Cohen. 

The Courr: All right. 

Mr. Freeman: Thank you, Your Honor. 

The Court: Now what about this Hearing Exam- 
iner, are you very serious about that? 

Mr. Freeman: Yes, we are, Your Honor, but as far 
ag this is concerned, if we get this preliminary injunc- 
tion, that will resolve the question. This is a basic 
question and the other is secondary. It is novel. We 
don’t have an all-fours case in the Court of Appeals 
and we prefer to rest for the present on the motion. 

Yhe Court: The first point; all right. 
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Mr. Ferner: If the Court please, we think this is 
quite a different case from Amos Treat. It is true 
that in our petition for rehearing en banc, we assumed 
that the Bar would pick up that case and attempt to 
extend it as counsel is attempting to do here, and we 
pointed out to the Court, when we urged rehearing en 
bane, this type of consideration and type of language, 
that Mr. Freeman quoted. 

But I think that denial of a petition for rehearing 
en banc is something like the denial of a petition for 
writ of certiorari that the Court deems, perhaps, that 
it is particularly, where there is no opinion with it, 
the [15] Court seems to feel it is just not important 
enough, considering how near the end of the term they 
might be, and one thing and another. 

The Court: But this is surely important enough. 

Mr. Ferrer: I think so. I think it is tremendously 
important, and, as you know, I was greatly disap- 
pointed when it was denied. 1 expected it would he 
granted but I don’t think—— 

The Court: Well, this opinion may he altogether 
right. I don’t quarrel with it, but if it is, how in the 
name of heaven do you ever promote anybody in these 
government departments? I don’t know. 

Mr. Ferser: This, I think, is the reason why we 
feel it is, that the whole issue is of such tremendous 
importance and it is why we feel that when a case 
comes up to the Court of Appeals again, that they will, 
if I can perhaps present the issues a little more clearly, 
as I think might occur on a second case, that they will 
attempt to distinguish the first case almost completely, 
and I think that this case does give an opportunity 
to distinguish the first one because the facts here are 
very much different. 

First of all,— 

The Court: Well, let me ask you this. 
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Mr. Ferser: Yes, 

[16] The Court: It doesn’t have too much to do with 
this case, but it is a point that puzzles me. Suppose a 
United States Attorney was appointed Judge of this 
Court. Certainly, as a Judge he couldn’t pass upon any 
matter whatever in any phase of any litigation, civil or 
criminal, that was anywhere in his office during the 
time that he was the U. S. Attorney. That would be 
fundamental, wouldn’t it? 

Mr. Fersek: Well, how comparable is that to a man © 
who goes to the Supreme Court after being Attorney 
General? 

The Courr: Well, he can’t consider anything that 
was in the office of the Attorney General while he was 
there. 

Mr. Frerser: But he does. 

The Court: No, they— 

Mr. Ferser: We have one case which we have cited - 
in our brief, Your Honor, where Attorney General 
Murphy went on to become a Judge of the Supreme 
Court. He wrote a five to four decision for the major- 
ity, reversing the Court of Claims that had found 
against the Department of Justice when he was Attor- 
ney General. We have numerous cases cited, case 
after case, where, when Attorney General Clark went 
to the Supreme Court, he sat on cases that had been 
in the Department when he was Attorney General. 

We point out a statement in our brief that even 
[17] Justice Stone, who has the reputation of bending 
farther backward in this area than I think any Justice 
who ever sat on the Court, said that there might be 
circumstances where an Attorney General, who had no 
personal connection with the case, could appropriately 
sit in the Supreme Court. Mr. Justice White, today, 
we understand, has been participating in connection 
with the grant and denial of certiorari in matters com- 
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ing up from the Department of Justice, while he was 
the number two man in that Department. and his test 
has apparently been, now this is off the record, but I 
understand his test is, did he have any possible per- 
sonal participation. 

The Court: Mayhe I shouldn’t have asked the ques- 
tion to begin with. Go ahead. 

Mr. Ferver: I think that therefore there could be 
circumstances—now, not in a small U. S. Attorney’s 
office. You take the Southern District of New York | 
or possibly this one, which is a large office; I think a | 
matter could have arisen within the offiee, and if the | 
Attorney General, the present. Judge, has no recollec- — 
tion of ever participating and checks and finds it, so | 
far as anyone in his office can find, he had nothing to | 
do with the ease, that. he is not necessarily disqualified. | 

Now, you don’t have so much of a problem at the | 
[18] District Court level where you can substitute one | 
Judge for another Judge. When you are in an agency, | 
you get into a very serious problem, as you point out 
here, particularly where two men have come up from | 
the staff. In our ageney, for example, here are two of 
the five Commissioners, all of this month, one Com- 
missioner has been absent, sick, and may be for several | 
weeks longer. Mr. Freeman has argued in this very 
case, in an earlier stage, that unless three people are | 
there in the Commission room who are qualified that 
there isn’t a quorum, and it puts the agency behind | 
the eight ball. You can just call in another District 
Judge even from another District if necessary. You | 
can’t call a Federal Trade Commissioner in to help 
out the SEC hecause they are short. I think that the | 
test has to be whether or not there was personal in- | 
volvement in the case and that has been denied in this | 
case. 

Now, it is true, as Mr. Freeman points out, that there | 
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is no affidavit of Commissioner Woodside here, or of 
Commissioner Cohen, and that was on my advice for 
the reason that I think that it is just improper to ask 
someone who is a Judge to submit himself to interro- 
gation by a party to the proceeding, who has not filed 
an affidavit of prejudice, who has made no charge of 
actual prejudice or corruption, and it would be—— 
{19] The Court: Well, that puts attorneys in a pretty 
bad spot to have to do those things, too. 

My. Ferser: Yes, it does, but suppose you were argu- 
ing a case before the Court of Appeals and in the middle 
of your argument one of the people from your law 
office handed you a little slip and it said, ‘“‘Did you 
know that Judge Edgerton had a—”’ I don’t know if 
he ever was U. S. Attorney, but let’s assume that he 
had been—‘‘when he was U. S. Attorney had a related 
ease before him??? And you are looking at Judge 
Edgerton and you say, ‘Your Honor, I have just been 
advised that you were United States Attorney at the 
time of such-and-such a case and it appears to me that 
for this reason it is improper for you to hear this case.”’ 

I think I can see what would happen, or what could 
happen. The Court would say, let’s have a ten-minute 
recess, and suppose they came back in ten minutes and 
the presiding Judge said, ‘‘We have discussed this 
matter, Judge Edgerton, we are satisfied, had no per- 
sonal connection with that ease and for that reason 
he will continue to sit.’’ 

How would the Court of Appeals react if the at- 
torney said, ‘Just a moment, 1 want to cross-examine 
Judge Edgerton. I want to dig into the United States 
Attorney’s office and see their records so that I can 
cross-examine him.”’ 

Me Court: I shudder to think what the Court of 
[20] Appeals would do. 

Mr. Ferser: I shudder to think, but I think this is 
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the position that the plaintiff here is trying to put these 


Commissioners in and it is on my advice that they have 
not filed a specific affidavit, that instead the Commis- | | 
sion considered the whole matter. | 


The Court: Well, I don’t think that the Court of 
Appeals in Treat puts the Commissioners in that posi- 
tion. I don’t think that the—for example, in order 
to comply with paragraph 7, numbered one on page 14, 
that the Commissioners have got to file affidavits. I 
think what it requires is for the Commission to have 
a hearing and then—which I presume could be in 


camera and come to a decision based on what facts they | | 


thought were pertinent. Of course, those facts have 
got to be submitted to the Court but that doesn’t neces- 
sarily require any affidavits, as I sec it. 

Mr. Ferner: I don't have that paragraph in front 
of me but I don’t need to. I remember two words in 
it that were repeated over and over, ‘‘full and com- 
plete,’’ and I know what Mr. Landis would say those 
words meant. 

The Court: A full evidentiary hearing. 

Mr. Ferser: And then he goes on and ‘‘complete”’ 
too is used. 

The Court: For the purpose of determining on a 
[21] complete record. 

Mr. Ferner: I am not sure I know what the Court 
means, but—— 

The Court: I am a little puzzled, myself. 

Mr. Fersrr: But it is for this reason that I think 
that we should ‘take, and I suggest that Your Honor 
take, the opportunity to point out the differences in this 
ease so that when this case goes up to the Court of 
Appeals they will get a chance to clarify and limit their 
opinion in Amos Treat. We have very many differ- 
ences. 
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The Court; You say, I point out the differences. I 
haven’t seen them, yet. 

Mr. Ferser: Well, let me discuss them. In Amos 
Treat it was emphasized that there was a verified com- 
plaint that has not been controverted. Here there is 
a verified answer. The only material allegations here 
that are not essentially controverted are as to Com- 
missioner Woodside, that we have agreed. in other 
words, that Commissioner Woodside has been partici- 
pating in the rulings in this case, and we have agreed 
or admitted that he was Director of the Corporate 
Finance Division when the Pearson Registration State- 
ment was being processed, a statement which is rather 
remotely related but, arguendo, we can conceive is 
related. But that is very different from Amos Treat 
where there was [22] no answer filed, as the Court 
pointed out, avd where—although I think the Court 
misunderstood Commissioner Cohen’s statement—the 
Court pointed to the fact that there were documents 
in his file which the Court seemed to think indicated 
that he had had participation in the prosecution of 
that case. 

As to Commissioner Cohen, here, I, frankly, am 
somewhat amazed by counsel, that upon reading our 
verified answer that lhe did not drop this aspect of 
the ease since his only participation was in this one 
extension of time, which was sought by the Hearing 
Examiner under circumstances which otherwise would 
have kept him, apparently, from the bedside of an 
injured member of his family. 

Next distinction 

The Count: Well, if that were the extent of his par- 
ticipation, I am sure counsel for the plaintiff would 
not object to that, would you? 

Mr. Freeman: Not at all; as a matter of fact, I say 
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we don’t know and we don’t know why the Commis- 
sion has said that this is his only participation. 

The Court: No, but if it was that particular partici- 
pation, you would not object. to it? 

Mr. Freeman: No, sir. 

Mr. Ferner: The next distinction that one of the 
[23] things—is that one of the things emphasized in 
the Amos Treat case was that there was a formal order 
of investigation issued by the Commission at a time 
before Commissioner Cohen, in that case, went on the 
Commission. In this case, there was no formal investi- 
gation before Commissioner Woodside went on the 
Commission. THe beeame 

The Courr: What was Eisenhart doing? 

Mr, Fersrr: Hisenhart was processing a Registration 
Statement. 

Now, that does take some explanation. Every Regis- 
tration Statement that is filed with the Commission 
is sent to a group under the broader head of an Assist- 
ant Director and that group consists of lawyers and 
accountants and they look over the Registration State- 
ment and, so far as J know, except perhaps in some 
very recent ones, very established companies, it is au- 
tomatic that there will be something in the nature of 
a letter of deficiency that will be sent to the company 
and company counsel will frequently he ealled. They 
will call us up and tell us what is wrong, they will say, 
and tell us what you want and the underwriter’s coun- 
sel will frequently be called and ask us, they will be 
asked to supply information, so the staff can see 
whether additional material should be described in the 
Registration Statement. 

[24] Now, sometimes, normally, I should say, the 
material is supplied, sometimes there are three or 
four letters, sometimes there is substantial delay before | 
a Registration Statement ultimately becomes effec- | 
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tive, that the staff feels, all right, now you are telling 
the full truth, you are getting all the information to 
the public that the Statute contemplates, we will let 
her go. 

We do not consider this an investigation. We con- 
sider this an examination, a processing of the State- 
ment. 

Now, on occasion—— 

The Court: Well, is it your contention that from 
April of ’60 to July 15 of ’60, Eisenhart was not in- 
vestigating but he was simply processing an applica- 
tion? 

Mr. Ferser: It is our position, yes, your Honor. 

The Court: Well, I don’t think that is in the record. 

Mr. Ferner: Well, it is because we have denied that 
he was investigating during that period. We have 
denied everything in the complaint that says that he 
was investigating, sv I think it is in the record. 

Now, the line between when does an investigation 
start and an examination leave off is obviously a very 
difficult one because there will be some statements which 
appear to show a violation, but in this case we have 
shown [25] that these documents which the respon- 
dents—in the Commission proceedings—the plaintiffs 
here supplied, from which the ultimate investigation 
may have stemmed, arrived on July 15, 1960 and it 
was a study of those documents that led to the ultimate 
formal order' of investigation that came and that was 
the very date the Commissioner, Commissioner Wood- 
side, became a Commissioner. 

So I think’a very easy distinction between this case 
and the Amos Treat case could be that where a for- 
mal investigation has been begun, so—in other words, 
that means you can start using the subpoena powers—— 

The Courr: That started here August 4th, didn’t it? 

Mr. Fexser: Yes, the formal order was issued Au- 
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gust 4th on the recommendation of the different divi- 
sion, the Trading & Exchange I)ivision, so there was a 
period of some approximately 20 days between the time 
that Commissioner Woodside was on. the Commission 
and before the formal investigation began. 

The Court: Well, there has to he considerable investi- 
gation before you issue a formal order, hasn’t there? 

Mr. Ferner: Not always, Your Ilonor, sometimes 
they can he issued quickly. It depends where you have 
been examining and you know pretty well what’s the 
background, then a few documents can come in and they 
can—the documents [26] that were supposed to allay 
your suspicions so that you could help process the 
Statement, turn out and say just the opposite, and you 
might get out a formal order the next day. 

Now, next Jet me point out that what the Commission 
has always considered, now, here was Commissioner 
Woodside appointed to the Commission, so what .did 
he do—and this is all in the record in the answer—he 
supplied the Chairman and the Secretary of the Com- 
mission with the names of 47 proceedings which were 
then in the Division and whieh he believed he should 
not participate in Commission proceedings. The pur- 
pose of the routine examination and processing of the 
Registration Statement, as I say, is primarily to help 
persons comply with the law, to help them file in com- 
plianee. The fact that on oecasion they lead to an in- 
vestigation, I think that if it is going to have the effect 
that every time that there has been a Registration 
Statement that was processed in the division, the man 
couldn’t sit, for a man like Commissioner Woodside 
who had been in that division for years, it would mean 
that he would be almost useless to the Commission and 
in this connection we should bear in mind that there 
is not just a matter of Registration Statements, every 
listed company—that is, every company which has 
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its securities on a registered stock exchange such as 
the New York Stock Exchange, the [27] American Ex- 
change, and so forth, files reports which are processed 
in that division. I think that the record here shows 
something like 50,000 reports of one kind or another 
are filed in that division and in one way or another they 
are processed. 
Now, if Commissioner Woodside is going to have to 
disqualify himself —because just—in every case where 
there was a report filed and, presumably, processed in 
his division while he was there, it pretty effectively 
ends promotion from within. 
The third distinction, perhaps it is part of the last 
one, between this case and Amos Treat is—— 
The Courr: Did you all argue all this before the 
Court of Appeals? 
Mr. Ferser: I did not, unfortunately, argue as much 
as this. For example, Mr. Landis made the statement, 
I don’t remember whether he made it before this Court, 
he made it before the Commissioner and he made it 
before the Court of Appeals, that a Judge of the 
Supreme Court who has been Attorney General dis- 
. qualifies himself when a matter comes from the De- 
partment. 

 T accepted it in its full implication that he always 
does. It wasn’t until one of my young men here de- 
cided to check up on the cases after Justice Murphy 
became [28] a Judge and after Attorney General 
Clark became a Justice, that we found that in the next 
two U. S. Reports after they were on the Court, they 
sat in case after case after case that came up out of the 
Department, that we became fully convinced of our 
position, and I, unfortumately,—we did not have this 
information until after the petition for rehearing was 
decided against us. 1-think this might have very well 
been the turning point. 
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The Court: I think it might surprise them as much 
as it does me. 

Mr. Frerser: Well, we do cite the cases. I think 
they are at pages 16 and 17 of our statement of points, 
there, and there are many of them. 

Another distinction, and this is the matter that I 
asked before the argument he corrected in our brief 
because I don’t want to he aceused of exaggeration, 
particularly in this area, but the Amos Treat injune- 
tion was sought less than four months after the pro- 
ceeding was brought and there had been no previous 
action to enjoin the Amos Treat proceedings. Here 
this is sort of a double-barreled argument. Tere it’s 
been almost two years. 

Now, we say that the plaintiff could have made the 
same charges against Commissioner Woodside at the 
earlier date. Tle says he doesn’t know what cases Com- 
missioner [29] Woodside sat on but he is alleging now 
on information and belief that he sat on various cases, 
True, he asked at an earlier stage, when he was chal- 
lenging the quorum and arguing that there were ex 
parte communications between the staff aud the Com- 
mission, he asked who was at the Commission on cer- 
tain proceedings and this was denied. 

On the other hand, he eomes in here without know- 
ing anything about Mr. Cohen and he makes charges 
about Mr. Cohen, he could have made those charges 
about Mr. Woodside at that time, so he made no timely 
inquiry nor objection, but instead he sits by letting 
this possibility go on. I don’t have the facts. I didn’t 
have our annual report with us while Mr. Freeman 
was arguing, but I would guess that there were periods 
since this proceeding began when there couldn’t have 
been a quorum, had Commissioner Woodside and Com- 
missioner Cohen, one or the other of them, at least, 
not been qualified for the reason that we have had 
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two Commissioners die during this period ; and despite 
all of this, after 8,000 pages of records and after de- 
lay after delay after delay, two years later, they would 
like to start the proceeding all over again and this is 
without reference to the res adjudicata aspect. Here 
he did, a year'ago this month, seek to enjoin the Com- 
mission’s proceeding and as the Supreme Court said 
in that case that we cite, the Baltimore against Phillip 
case, [30] speaking of the litigant there, he is not at 
liberty to present only a portion of the grounds upon 
which special relief is sought and leave the rest to be 
presented in the second suit if the first failed. He 
camnot split up his causes of action and bring a part 
of it one year and then, when the proceeding is going 
on, he gets another idea and bring another part of it 
the next year. We think that it would be wholly in- 
_eqnitable—and, after all, he is still asking for equitable 
relief—to grant equitable relief in this situation and 
that, too, is a valid distinction from the Amos Treat 
decision. ; 


Now, I don’t know whether Mr. Freeman has con- 
ceded arguendo, at least, that on the [fearing Examiner 


point—— 

The Court: Well, he at least hasn’t prosecuted it 
and unless he does, | won’t consider it. 

Mr. Frerser: Then I will not go into that. I would 
like to say finally that we think that the reasons that 
I have set forth show clearly that a preliminary in- 
junction should be denied in this case and that the 
Amos Treat c¢ase can be distinguished but, if, for any 
reason this Court does not, in view of the denials of 
the verified answer in this case and the, practically 
what counsel has said in argument here, that his claim 
is that the mere fact that Commissioner Woodside did 
have formal responsibility for the [81] examination 
of the Pearson statement that this, by itself, together 
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with the fact that he later participated, violates due 
process within the meaning of that case, that if this 
should be the Court’s ruling, we would prefer that you 
do what the Court suggested in the Amos Treat case 
and issue a permanent injunction at this time on the 
basis of the record we have so that we can take this 
thing up on—as a final matter because all: we would 
_ prove is what we have alleged in our answer. 

The Courr: Well, in other words, you are willing 
to concede at this time that if you had a hearing as 
suggested on page 14 of the slip opinion, page 14, the 
one in parenthesis, that you could come forward with 
no additional information whatever than is presently 
in the file. 

Mr. Ferser: Exeepting the denial of our answer; 
in other words, we could prove all the things that we 
denied in our answer, but we did not deny that Com- 
missioner Woodside had responsibility for the exami- 
nation of the Pearson statement and we did not deny * | 
that Commissioner Woodside sat in rulings on this 
case; and that seems to me, listening to Mr. Freeman, 
to be the basis of his argument and if 

The Court: Well, now, let me ask counsel for plain- 
tiff: Counsel for plaintiff feels that even if everything 
[32] in their answer was true, you would still be en- 
titled to an injunction, or have we questions of fact? 

Mr. FREEMAN: We certainly have questions of fact, 
Your Honor. What they have said in this case is, 
“We deny that Commissioner Woodside participated,” 
and we just heard Mr. Ferber say that Commissioner 
Cohen didn’t participate in the Amos Treat case. The 
question of participation is a conclusion. We have 
no statement, even statement of fact verified or un- 
verified as to what Commissioner Woodside did. We 
know he was head of the division and we know he had 
ultimate responsibility and we know that Mr. [isen- 


180 


hart didn’t tell him anything but whether he talked 
to Mr. Eisenhart, or his subordinate, Mr. Bernstein, 
who was in charge of the case, or whether he talked 
to anybody else or whether he had weekly reports 
of the status of Registration Statements on his desk, 
and whether he knew that investigators were going 
out, that, we do not know. 

What the Commission is trying to do is put the liti- 

gants before jit in a box. They say it is unfair to hold 
a fellow responsible just because of the job he has 
when he may not have anything to do with it and then — 
they say that we are not going to tell you whether, 
in fact, he had anything to do with it. We will not 
come forward with the facts and they have to do either 
of those things. 
[33] I think if they don’t want to say what Commis- 
sioner Woodside did, then they have got to say, you must 
assume that 'as Director of the division, he was doing 
what he was supposed to and he had a responsibility 
just the way the United States Attorney does. 

Now, as far as promotions to Commissioner, first, 
there are two answers to that. First, it hasn’t inter- 
fered with the promotion to Commissioner. In the 
second place, it’s a five-man Commission. There are 
plenty of people there and there is a special exception 
for eases of necessity which was mentioned by the Court 
of Appeals in the Amos Treat opinion, says, if you have 
a case of necessity it may be a different situation and a 
disqualified Commissioner may be required to sit where 
there is a case of necessity ; and maybe, if the facts were 
presented ini this Court, you would say Commissioner 
Coben’s participation has presented a case of neces- 
sity if this were the only thing which he participated 
in. 

Now, what they say, the test is the test of personal 
involvement. That’s what Mr. Ferber said, but he 


181 


won't tell you how involved. ITe will not submit to the 
Court the facets as to whether Mr. Woodside was or 
was not involved. 

The Court: Well, you have answered my question. 
You feel that there is definitely a question of fact in- 
volved. 

(34] Mr. Freeman: That’s right. 

The Courr: And that if everything they said in 
their answer is taken as true, you prohably wouldn't 
be entitled to an injunetion. 

Mr. Freeman: No, sir, 1 think that in addition to 
that, we say, first,—— 

The Covurr: Oh, 

Mr. Freeman: No, may T put it two ways. Amos 
Treat ease, we say, says the responsibility—and in 
that conncetion | would like to hand. up the petition for 
rehearing and a selection we have made of the excerpts 
bearing on this point with the tape references. 

The Courr: All right. 

Mr. Freeman: Now, what we are saying is that the 
Amos Treat ease means that the position of the Com- 
missioner, Commissioner Woodside, is enough. Then 
we say, however, assuming—which we think is a wrong 
construction—assuming that the question is not solely 
—that the disqualification is not solely as a result of 
his position but that you have to find out what his per- 
sonal involvement is, then, [ think, the Commission has 
to show that he was not personally involved and they 
have to overcome the prima facie showing from the 
facts, which is admitted, that he was the Director of 
the division. 

[35] Now, as far as what the Supreme Court Jus- 
tices are concerned, as far as I know, nobody passes 
on whether they should or should not disqualify them- 
selves. They are the Judges of their own qualifica- 
tions and I know of no opinions which say whether 
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what they do is correct or incorrect, and I would not 
like to be the one to suggest to the Supreme Court that 
what the Judges are doing is an indication of propriety 
or impropriety, but that’s something which the Com- 
mission may very well direct the Supreme Court, 
or direct to the Supreme Court and they may be sue- 
cessful; but the Court of Appeals has said for this 
District that that is not the case. 

Now, as far as the facts in the record are con- 
cerned, concerning Commissioner Woodside’s partie- 
ipation, I would like to call to the attention of the 
Court the affidavit of Stanley Ialperin, filed with our 
memorandum. 

Now, the Commission has said, Mr. Ferber said, 
on July 15th, the day Commissioner Woodside was 
sworn in, certain documents were turned over. What 
he doesn’t say is what Mr. Talperin has said in his 
affidavit, which is sworn to, that before that date, in 
June, a substantial number of documents had been 
presented to the Commission, that as a result of pre- 
sentation of! those documents, the Commission division 
of which Mr. Woodside was chairman, had raised 
[36] objections and in order to meet those objections, 
he had, on Jume 28th, written the letter changing the 
way the deal was done and that the issne that was 
raised in June was the very same issue that is in liti- 
gation in the Commission proceedings and then he 
says that thereafter an investigator from another divi- 
sion of the Comnission came up to the Holman office, 
looked at the records and requested documents, and 
those were the documents that were supplied on July 
15th, so there was an inquiry going on. There was a 
very substantial inquiry, and that is in the record, 
whereas, the statements that are made by people hav- 
ing no knowledge of what went on, by Mr. DuBois who 
verified it, who was not in the Corporation Finance 
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Division, by Mr. Ferber who was not in Corporation 
Finanee Division, all the evidenee that you have here 
from the Commission, exeept Mr. Kisenhart’s statement 
that if anybody told Mr. Woodside about it, it wasn’t 
Kisenhart, all the statements we have from the Com- 
mnission are from people who have no knowledge of the 
facts; and we say that, one, the Amos Treat ease 
governs absolutely and we don't think you have to get | 
into the facts, but if you have to get into the faets, the 
facts are all in favor of the faet that Connnissioner | 
Woodside was involved and there is nothing to the | 
contrary. 

Mr. Freser: Your Honor, if T may just for a mo- | 
ment, [37] I] would like to read you the verification, or | 
the Commission minute attached to the verification of 
the Seerctary of the Commission. It reads as follows: | 


“The Commission, having duly considered the 
complaint filed in the United States District Court | 
for the District of Columbia, in R. A. Tolman & 
Jompany, Ine., against the SECO—”’ 


you have a copy. 


Mr. FREEMAN: Yes, I have a eopy. 
Mr. Ferner: (Continuing reading :) 


“on June 13, 1962 and the answer filed on be- | 
half of the Commission and the individual Com- 
missioners on June 22, 1962, authorize Orval Tu. 
DuBois, Seeretary of the Commission, to verify | 
the said answer on hehalf of the Commission, and | 
the individual Commissioners.’’ 


Mr. FREEMAN: Does not say, Your Ionor, what Com- | 
missioners were present and also, under the rules, no- | 
body can verify for somebody else. He has got to say, | 
does not say Commissioner DuBois said any knowledge, | 
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and obviously ‘he didn’t, as to what Mr. Woodside was 
doing when he was Director of the division. 

Mr, Ferser: If I may, [ think Mr. Freeman will 
recognize that he was wrong about the rules of Court 
of one [38] part that he can verify or all of it, but one 
point that I make, this affidavit of which he speaks is 
one which just generally charges that Mr. Woodside, 
as Director of the division, had had participation. I 
say, just as in the illustration 1 gave before the Judge 
of the Court of Appeals, that on this kind of a charge 
a Commissioner who was acting as a Judge should not 
be subjected to examination by the person whom he 
is supposed to be judging, that, sure, if they had specifie 
testimony that if one of the persons examining his 
record said, **Now, look, we need this information be- 
because here is a matter that Woodside feels very 
strongly and he told me to get it,” if they had an 
affidavit of that sort in here, of course the situation 
would be different, but. without any real affidavit, with- 
out a meaningful affidavit, to require--in every one 
of our cases, because this would happen in every one 
of our cases— fommissioner Woodside could testify 


as to what was his participation, | say is completely 
contrary to what the administrative process contem- 
plates. 

Mr. Paeeman: May [ say one word to that, Your 
Tfonor? 


The Count: Yes. 

Mr. PreemaN: If there are any such documents. in 
the Commission’s files, we have no access to them. ‘They 
[39] refuse to produce them, even refuse to give us 
a statement by the people who have knowledge. 

The Court: Gentlemen, as you know, | was the Trial 
Judge in the Treat case, at which time [agreed that 
the position taken by the Securities and Exchange 
Commission was correct, and | made my decision on 
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April 30th, and that case went to the fifth floor and — 


back in my lap in a record-breaking eleven days. 


I cannot distinguish the present case from the Treat | 
ease. I think this doctrine is going to put a tremen- | 
dous hardship on the Securities & Exchange Commis- | 
sion. However, that is something that I can do noth- 
ing about because I must follow the dictates of the | 


Court of Appeals. 


Therefore, in this case, I shall issue a preliminary | 
injunction and I shall issue a rule to show cause which, | 
depending on the return date which the Commission — 
would like, would be some time between August 16 
and September 7, or, some time after October 2nd, 


whichever dates the Commission would prefer. 
Now, what would be your desires in that regard ? 


* * * * * 


[40] The Court: Well, we will set this down for hear- | 


ing on return on the 4th of September. 


* * * * 


The Court: All right, make it the 5th. 


The form of the rule to show cause will be as sug- 


gested by the Court of Appeals in the Treat case. 


* * * * * 


[41] (Thereupon, at 2:45 o’clock p.m., the proceed- | 
ings in the above-captioned cause were concluded.) 


REPORTER’S CERTIFICATE 


I, George G. Davis, Jr., certify the foregoing as the | 


official transcript of proceedings in the aforecaptioned 
cause in Civil Action 1888-62. 


/s/ GEORGE G. Davis, JR., 
Official Reporter. 
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[ Filed November 29, 1963] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A. HOLMAN & CO., INC. 
Plaintiff, 
Civil Action 


We No. 1888-62 


) 
) 
) 
SECURITIES AND EXCHANGE +) 
COMMISSION, et al., 

) 


Defendants. 


PLAINTIFF'S STATEMENT OF UNDISPUTED FACTS 

This matter comes before the Court on plaintiff's Motion for Pre- 
liminary Injunction filed June 13, 1962, insofar as it relates to Count II 
of the verified Complaint. This issue has not previously been argued. 
For the convenience of the Court plaintiff has set forth below the facts 
stated in the Complaint which have been admitted by defendant's Answer 
filed June 22, 1962, to the extent relevant to the issue presented by Count 
i. 

The issue presented by Count II of the Complaint is whether a broker- 
dealer revocation proceeding instituted by the Securities and Exchange 
Commission should be permitted to continue when it appears that the 
Hearing Examiner who has been presiding over the hearing does not 
possess the independence specified in Section 11 of the Administrative 
Procedure Act. As set forth more fully in Plaintiff's Memorandum of 
Points and Authorities filed June 13, 1962, the Administrative Procedure 
Act specifies that Hearing Examiners shall be 

"removable by the agency in which they are employed only for good 
cause established and determined by the Civil Service Commission 
after opportunity for hearing and upon the record thereof. Exam- 
iners shall receive compensation prescribed by the [Civil Service] 

Commission independently of agency recommendations." 

Contrary to the specific requirement of the Administrative Proce- 
dure Act, the Hearing Examiner who has presided over the administrative 
proceeding involved in this action was retired at the age of seventy and 
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re-employed pursuant to the provisions of the Civil Service Retirement 
Act Amendment of 1956, specifically 5 U.S.C. §2263(a). This section pro- 
vides that an annuitant so re-employed serves at the will of the appointing 
officer. This provision has been implemented by Civil Service Regula- 
tions, 5 CFR §9.1012and.104. The Hearing Examiner's record of personnel 
action, which are attached as Exhibits A through H of the Complaint, and 
which are not disputed, demonstrate that the Hearing Examiner was given 


successive annual temporary appointments which specifically informed 
him that he could be "separated at the will of the appointing officer." 
Without dispute the Hearing Examiner was serving under such an appoint- 
ment during the period when he was presiding over the administrative 
proceedings instituted by the Commission against R. A. Holman & Co.,Inc. 
The issue before this Court is a legal question of whether or not 
it is a violation of due process under the Fifth Amendment and a violation 
of the Administrative Procedure Act for the Securities and Exchange Com- 
mission in a proceeding brought by it against a broker-dealer to designate 
as a Hearing Examiner under such circumstances that he serves on tem- 


porary year-to-year appointments and subject to removal by the SEC at 


any time. 
The undisputed facts are set forth below. In each case reference 
is made to the Paragraph Number of the Complaint in which they appear. 
Paragraph 2. Plaintiff is a corporation duly organized under the 
laws of the State of New York and doing business at 54 Wall Street, New 
York, New York. It is an underwriter duly registered as a broker-dealer 
with the Securities and Exchange Commission under Section 15(b) of the 
Securities Exchange Act of 1934. 
Paragraph 3. Defendant, Securities and Exchange Commission, is 
a governmental agency created and deriving its powers under Sections 4 
and 210 of the Securities Exchange Act of 1934 and Section 27 i the 
Securities Act of 1933. 
Paragraph 4. The individual defendants, other than William W. 
Swift, are individuals found doing business and officially residing within 
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the District of Columbia at 425 - 2d Street, N. W., Washington, D.C., 
and are the members of the said Securities and Exchange Commission 
under whose direction and supervision the acts hereinafter alleged with 
respect to it have occurred. 

Paragraph 5. On March 30, 1959, pursuant to Regulation A of the 
Securities and Exchange Commission, Pearson Corporation, a Rhode Is- 
land company engaged in the manufacture of fiberglass boats, * * * filed 
a notification and offering circular with the Boston Regional Office of the 
Securities and Exchange Commission covering a proposed public offering 
of 175,000 shares of its common stock at $1.00 per share. Plaintiff was 
the underwriter for the offering. 

Paragraph 11. On September 16, 1960, the Commission issued an 
* * * order * * * temporarily suspending the Regulation A exemption for 
the 175,000 shares of the stock which had been sold in April 1959. 

Paragraph 14. The Commission also, by order dated September 26, 
1960, brought proceedings * * * to determine whether to revoke plaintiff's 
broker-dealer registration and whether to suspend or expel plaintiff from 
membership in the National Association of Securities Dealers, Inc. The 
order charged the making of untrue statements of material facts and the 
omission of material facts. 

Paragraph 15. By Commission order dated October 28, 1960, with 
respect to the proceeding initiated by its order of September 26, 1960 re- 
lating to plaintiff's broker-dealer registration, and by order of October 31, 
1960, with respect to its order of September 16, 1960, relating to the sus- 


pension of the Registration A exemption, the Commission directed that 


public hearings be held before William W. Swift, as Hearing Officer, in 
the Commission's New York Regional Office, at 10:00 A.M., November 21, 
1960. In an additional order, dated October 31, 1960, the Commission 
consolidated both hearings on the ground that they involve common ques- 
tions of law and fact. On November 15, 1960, the Commission amended 
its order of September 26, 1960, making certain additional allegations. 
The Division of Corporation Finance has participated in the prose- 
cution of the proceedings under the various orders from the inception of 
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said proceedings, and said proceedings are still pending. : 

Paragraph 25. On May 28, 1962 the Commission denied plaintiff's 
motion to disqualify Mr. Swift as the Hearing Examiner and to strike the 
record taken while he purported to act as such. | 

Paragraph 46. William W. Swift is * * * an employee and Hearing 
Examiner of the Securities and Exchange Commission * * *, | 

Paragraph 48. The Commission's prosecuting staff presented 
their case against plaintiff and the other respondents under said orders 
in some fifty-seven days of hearings, over a fifteen-month period, start- 
ing December 16, 1960 and ending [February 9, 1962], after having called 
about forty-five witnesses. When the staff rested their case, the trans- 
cript of the record embraced over six thousand pages and in excess of 
three hundred and fifty different exhibits had been introduced. | 

Paragraph 49. * * * plaintiff commenced the presentation of its 
defense. On March 23, 1963 * * * Mr. Swift denied plaintiff's request for 
the issuance of thirteen subpoenas duces tecum upon broker-dealers who 
had effected transactions in the stock of Precise Development Corporation. 
The ruling was certified to the Commission for review, and the hearings 
were recessed until March 27, 1962. | 

Paragraph 50. On March 27, 1962 after hearing three additional 
witnesses, Mr. Swift * * * closed the hearing (Tr. 7361) and fixed the 
time for submission of proposed findings, conclusions, and briefs. 
Plaintiff objected to the closing of the record, pointing out that there were 
still many subpoenas outstanding and that the Commission had) not yet 
ruled on the certified question as to the propriety of Mr. Swift! s denial of 
the application for additional subpoenas duces tecum, and asked for a re- 
cess to get a ruling from the Commission on said certification. Mr. Swift 
refused the recess and gave plaintiff until the following morning to survey 
the situation and bring in further proof, meanwhile cancelling the closing 
of the record. | 

Paragraph 51. On March 28, 1962, the parties were advised of a 
minute order of the Commission entered on March 27, 1962 overruling 

r. Swift's denial of the subpoena application of March 23, 1962, and 
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instructing the hearing examiner to grant the subpoenas. The subpoenas 
were issued and the hearings recessed to April 9, 1962. 
Paragraph 52. The hearings resumed on April 9, 1962 and on April 


18, 1962 after five additional sessions, in which eighteen witnesses called 
by plaintiff were heard, about twenty exhibits introduced, and about three 
hundred and seventy-five additional pages of testimony taken, Mr. Swift 
announced off-the-record that he again intended to close the record. How- 


ever, a death in the family of plaintiff's counsel caused him not to take 
such action at that time. A recess was declared until April 24, 1962, by 
reason of said counsel's bereavement. 

Paragraph 53. When the hearings resumed on April 24, 1962, Mr. 
Swift heard two additional witnesses, admitted five exhibits and denied 
three applications by plaintiff for a total of six subpoenas and testificandum 
and fourteen duces tecum. He thereupon closed the hearings over plaintiff's 
strenuous objections that it had witnesses it wished to call. 

Paragraph 55. On information and belief, Mr. Swift was born on 
October 22, 1887, and by October 22, 1957 had completed in excess of 
fifteen years of service in the employ of the United States Government. 

Paragraph 56. The information as to Mr. Swift's birth date came 
to plaintiff's and its counsel's attention for the first time on April 25, 

1962. (See FRCP 8d) 

Paragraph 57. On May 7, 1962, the Commission reversed the rulings 
of Mr. Swift, ordered that the hearings be reopened promptly by him, and 
directed the issuance of the requested subpoenas. 

Paragraph 58. On May 15, 1962, the hearings reconvened pursuant 
to the aforesaid direction of the Commission. 

Paragraph 60. On May 15, 1962, Mr. Swift denied the aforesaid 
motion to disqualify him and to strike the record, and certified his ruling 
to the Commission. 

Paragraph 61. The hearings proceeded on May 15, 1962, and 
thereafter on the explicit understanding that by continuing to participate 
in the hearings, plaintiff had not waived and would not be deemed to have 
waived its objections to Mr. Swift's status. 
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Paragraph 62. The Commission's staff filed a memorandum in 
opposition to plaintiff's motion that the Hearing Examiner be disqualified 
and the record be stricken, May 18, 1962. In said memorandum, the 
staff indicated that it had examined the official personnel folder of Mr. 
Swift. 

Paragraph 63. On May 22, 1962, after special permission had been 
obtained therefor from the Commission, plaintiff's counsel inspected said 


official personnel folder for Mr. Swift and saw, among other things, the 
following "Notification of Personnel Action", on Standard za 50, ad- 
dressed to Mr. Swift: 

a) Dated October 31, 1957, mandatorily retiring him as Hearing 
Examiner, GS-935-14, at salary of $11,395.00 per annum. ne A 
hereto). 

b) Dated November 1, 1957, giving him a temporary appointment 
for a period not to exceed October 31, 1958 as Hearing Examiner. (Ex- 
hibit B hereto). | 

c) Dated August 12, 1958, correcting, effective November 1, 1957, 
his temporary appointment as Hearing Examiner for a period not to ex- 
ceed October 31, 1958, and stating: | 

"As provided by the provisions of Section 13(a) of the civil Service 

Retirement Act, you may be separated at the will of the appointing 

officer." (Exhibit C hereto). | 

d) Dated November 14, 1958, giving him a temporary appointment 
as Hearing Examiner for a period not to exceed October 31, 1959, stating, 


| 
‘In accordance with Section 13(a) of the Civil Service Retirement Act, you 
may be separated at the will of the appointing office". (Exhibit D hereto). 
e) Dated September 30, 1959, giving him a temporary appointment 


as Hearing Examiner for a period not to exceed October 31, 1959, effec- 
tive as of September 21, 1959, also promoting Mr. Swift to Grade GS-935- 
15 at a salary of $13,070.00 per annum, and stating, “In accordance with 
Section 13(a) of the Civil Service Retirement Act, you may be separated 
at the will of the appointing office". (Exhibit E hereto). 
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f) Dated November 6, 1959, giving him a temporary appointment as 
Hearing Examiner for a period not to exceed October 31, 1960, and stating, 
In accordance with Section 13(a) of the Civil Service Retirement Act, you 
may be separated at the will of the appointing office”. (Exhibit F hereto). 

g) Dated November 1, 1960, giving him a temporary appointment 
as Hearing Examiner for a period not to exceed October 31, 1961, and 
stating, "In accordance with Section 13(a) of the Civil Service Retirement 
Act, you may be separated at the will of the appointing office". (Exhibit 
G hereto). 

h) Undated, giving him a temporary appointment as Hearing Ex- 
aminer for a period not to exceed October 31, 1962, and stating, "In 
accordance with Section 13(a) of the Civil Service Retirement Act, you 
may be separated at the will of the appointing office”. (Exhibit H hereto). 

Paragraph 64.' On May 28, 1962, the Commission denied plaintiff's 
motion to disqualify Mr. Swift and to strike the record of the hearings, 


stating inter alia that 'the motion raises a question of first impression, 


having government-wide implications affecting the validity of all proceed- 
ings presided over by retired Hearing Examiners who have been reem- 
ployed’. 

In its opinion, the Commission stated with respect to post-retirement 
employment of Mr. Swift, ‘such reemployment, made with Civil Service 
Commission approval, comes only after the Examiner has for many years 
conducted hearings and made decisions under conditions and standards of 
freedom from subservience, and of scrupulous fairness and impartiality’. 
Securities Exchange! Act Release No. 6814. Securities Act Release No. 
4496. May 28, 1962. 

Paragraph 66. Pursuant to plaintiff's motion, the Securities and Ex- 
change Commission had, on May 21, 1962, recessed the hearings until the 
Commission had ruled upon plaintiff's motion. The hearings resumed on 
May 28, 1962, at which time plaintiff asked that it be given copies of the 
orders of the Commission assigning Mr. Swift to function as a Hearing 
Examiner at all times from November 1, 1957 to that date. The Commis- 
sion's staff declined to provide the requested documents or furnish the 
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data, and the Hearing Examiner stated that he would deny any application 
by plaintiff for the issuance of a subpoena duces tecum requesting such 
documents. The Hearing Examiner certified his aforesaid ruling to the 
Commission, which affirmed the same on its order of June 4, 1962. 
Paragraph 67. * * * Each of Mr. Swift's reappointments (other than 
the initial reappointment, which was corrected on August 12, 1958) has 
specifically notified Mr. Swift that, 'As required by the provisions of 
Section 13(a) of the Civil Service Retirement Act, you may be separated 
at the will of the appointing office’. | 
Paragraph 72. Mr. Swfit's retirement annuity amounted to $398.00 
monthly, i.e., $4,776.00 per annum. Mr. Swift is at the presentitime being 
compensated at the annual rate of $14,055.00 in his * * * capacity as Hear- 
ing Examiner. | 


Paragraph 76. Prior to April 25, 1962, plaintiff had no knowledge 


of the facts that disqualify Mr. Swift as Hearing Examiner. 
* * * * * 


The Commission issued an Order on November 20, 1963 setting 
December 4, 1963 for the resumption of the administrative proczeding in 
New York City which will be effective if the Supreme Court has denied a 
pending Petition for Certiorari by that date. For the convenience of the 
Court, we have attached a copy of the Commission's Minute Order. 


Respectfully submitted, 
Milton V. Freeman 

/s/ Edgar H. Brenner 
Attorneys for Plaintiff 


Of Counsel: 


ARNOLD, FORTAS & PORTER 
** * 


Dated: November 29, 1963 
[Certificate of Service] 
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SECURITIES AND EXCHANGE COMMISSION 


November 20, 1963 


Memorandum to: Office of Records and Service 
Copies to: Parties to the Proceedings 


Re: R.A. Holman & Co., Inc. (File 8-6859) 
Pearson Corporation (File 24B-1077) 


Irwin Vincent Powell, doing business as 
Powell Securities Company (File 8-9320) 


The Commission having ordered, on November 1, 1963, that the 
hearing in the above matters would resume at 10:00 A. M. on Monday, 
November 25, 1963, and having further ordered that a new hearing date 


would be fixed in the event that the Supreme Court had not acted upon the 
petition for a writ of certiorari of the respondent R. A. Holman & Co., 
Inc. by November 25, 1963; and 

It appearing that the Supreme Court has not yet acted upon said 
petition for a writ of certiorari; 

IT IS ORDERED that the hearing in the above matters shall resume 
at 10:00 A. M. on Wednesday, December 4, 1963, at the New York Regional 
Office of the Commission. 

IT IS FURTHER ORDERED that in the event that the Supreme Court 
has not acted upon said petition for a writ of certiorari by December 4, 
1963, 2 new date for resumption of the hearing will be fixed. 

For the Commission (pursuant to delegated authority). 


/s/ Nellye A. Thorsen 
Assistant Secretary 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
R. A. HOLMAN & CO., INC., 
Plaintiff, 
Vv. 


) 
) 
) 
SECURITIES AND EXCHANGE _) 
) 
) 


Civil Action No. 1888-62 


COMMISSION, et al., 
Defendants 


ORDER | 
This cause came on for a second hearing upon the plaintiff's motion 
for a preliminary injunction, filed on June 13, 1962, and the Court having 


considered the record of prior proceedings herein, particularly the trans- 
cript of the first hearing upon said motion had on June 29, 1962, and after 
argument by counsel for both sides in open Cort on December 20, 1963; 
And the Court having found that the plai:tiff had an opportunity to 
urge the ground set forth in Count II of the complaint as a basis for relief 
at the first hearing on its motion for a preliminary injunction and failed to 
do so, and the Court being of the opinion that the plaintiff may not be af- 
forded a second opportunity to obtain a preliminary injunction, based upon 
the ground set forth in Count II of the complaint; | 
And the Court being of the further opinion that, insofar as the plain- 
tiff seeks injunctive relief based upon the ground set forth in Count 0 of 
the complaint, plaintiff has failed to exhaust its administrative remedies; 
it is by the Court this 26 day of December, 1963 | 
ORDERED, that the plaintiff's motion for a preliminary injunction 
be and it hereby is denied. 


/s/ Hart, J. | 
United States District Judge 


[Filed December 30, 1963] 


NOTICE OF APPEAL 


Notice is hereby given that plaintiff R. A. Holman & Co., Inc. here- 
by appeals to the United States Court of Appeals for the District of Colum- 
bia Circuit from the Order entered in this action on December 26, 1963, 
denying the plaintiff's Motion for Preliminary Injunction. 


Milton V. Freeman 
Edgar H. Brenner 


Attorneys for Plaintiff 
R. A. Holman & Co., Inc. 


[Certificate of Service] 


197 


VERIFICATION 


United States of America) 
District of Columbia ) SS: 


ORVAL L. DUBOIS, being duly sworn, deposes and says that heis 
Secretary of the Securities and Exchange Commission, that pursuant to 
authorization of the Commission expressed in the minute dated June 28, 
1962, a copy of which is attached hereto, he has read the answer filed 
herein on June 22, 1962 on behalf of the Commission and the individual 
Commissioners, that he knows the contents thereof and that the matters 
and things therein stated he verily believes to be true. 

Orval L. DuBois 
[JURAT] 


SECURITIES AND EXCHANGE COMMISSION 


June 28, 1962 
Re: R. A. Holman & Co., Inc. v. Securities and Exchange Commission, 
et al. 
D. D.C., Civil Action No. 1888-62 
The Commission, having duly considered the complaint filed in the 
United States District Court for the District of Columbia in R. A. Holman 
& Co., Inc. v. Securities and Exchange Commission, et al. (Civ. Action 
No. 1888-62) on June 13, 1962, and the answer filed on behalf of the Com- 
mission and the individual Commissioners on June 22, 1962, authorized 


| 
Orval L. DuBois, Secretary of the Commission, to verify the said answer 


on behalf of the Commission and the individual Commissioners, 


Orval L. DuBois 
Secretary 
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[ Filed June 13, 1962] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R, A. HOLMAN & CO., INC. 

54 Wall Street 

New York 5, New York 
Plaintiff, Civil Action No, 1888-62 

Vv. 


SECURITIES AND EXCHANGE 
COMMISSION, et al. 


Defendants 


a a ae ee ee ee 


— 


AFFIDAVIT OF ROBERT M. LAPRADE 
City of Washington ) 
) 


SS: 
District of Columbia ) 


Robert M. Laprade, being duly sworn, deposes and says: 

1. Iam an attorney of the Division of Trading and Exchanges of 
the Securities and Exchange Commission, a defendant herein, having 
served in that capacity for two years. My statements herein are based 
upon my personal knowledge and the public files of the Securities and 
Exchange Commission. Since January 1962 I have been engaged as a 
staff attorney on behalf of the Division of Trading and Exchanges and 
the Division of Corporation Finance in the consolidated proceedings 
entitled R.A. Holman & Co., Inc., Pearson Corporation and Irwin Vincent 
Powell d/b/a Powell Securities Co., File Nos, 24-B-1077, 8-6859 and 
8-9320, 

2. Lam filing this affidavit and appendix hereto, a summary of 
the record of the consolidated proceedings from February 23, 1962 to 
date hereof, to establish that R.A. Holman & Co., Inc., respondents 
therein, have been engaging in dilatory tactics and have been avoiding 
presenting any semblance of a legitimate defense to the case presented 
by the Divisions. 
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3, Appendix A hereto, which is incorporated herein by reference 


and made a part hereof, was prepared by me on the basis of my review 
of the transcript of the record from February 23, 1962, when R.A. 
Holman & Co., Inc. commenced to present its case, and continuing until 
June 8, 1962. The hearing is presently scheduled to continue on June 13, 
1962 in New York City. | 

/s/ Robert A, Laprade 
[JURAT - Dated 


APPENDIX 
Holman Defense | 
February 23, 1962 Counsel for all respondents and for the Com- 
mission met in Washington, D.C. so that the 
various respondents could make known their 


defense plans. Mr. Freeman, Counsel for R.A. 
Holman, called upon the staff to provide him with 
a statement of what the staff believed it had 
proved during the development of its case. The 
hearing examiner granted Mr. Freeman a weeks 
time in which to prepare a motion to the Com- 
mission asking that the staff be ordered to fur- 
nish him with the statement of what the Division 
had proven and which request had been denied 
by the hearing examiner. (Transcript pp. 5993-L) 
February 27, 1962 The Commission considered a motion by the staff 
to reconvene the hearings before March 6, 1962 
as had been ordered by the hearing examiner on 
February 23, 1962. By Minute Memorandum the 
Commission, after having considered the trans- 
cript of February 23, 1962, sustained the hearing 
examiner's ruling that Freeman, Counsel for 


R.A, Holman, was not entitled to a statement of 


proof from the staff. The Commission ordered 
that the hearings be resumed on March 1st,1962. 
| 


February 28, 1962 


March 6, 1962 


March 13, 1962 
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Because of illness in the hearing examiner's 
family the hearing was postponed until March 6, 
1962. 

Hearings reconvened for the commencement of 
the R.A, Holman defense, Richard Pascual, a 
representative of the Federation Bank and Trust 
Company, of New York City, is called to clear 

up a discrepancy created by the submission of 
two letters written by his bank which letters 
were directly opposed to each other, At the 
conclusion of Mr. Pascual's testimony counsel 
for R.A, Holman moved that these proceedings 
be recessed for a period longer than a week so 
that the defense of R.A. Holman could be planned 
so that it would proceed in an orderly fashion. 
Also, counsel for R.A, Holman had injured his 
knee and he needed time for his knee to heal. 

The hearing examiner postponed the case for one 
week and scheduled it to convene on March 13, 
1962. (Transcript pp. 6038-6043) Glass, counsel 
for Eisenberg and Gorin, counsel for Pearson, 
two of the respondents in this case, indicated that 
they would put on no defense but would like to 
reserve their rights for rebuttal following the con- 
clusion of the R.A. Holman defense, (Transcript 
pp. 6043-6045) 

Counsel for R.A, Holman produced three witnesses 
in an attempt to show that Precise Development 
Corporation was slow in making payments but 
was not insolvent during the early part of 1959. 
Precise Development Corporation had filed a 
petition in bankruptcy in November of 1959. 

(Tr. p. 6063). 


March 14, 1962 


March 21, 1962 


March 22, 1962 


March 23, 1962 
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| 
Four witnesses are called to furnish further evi- 


dence as to the financial position of Precise 
Development Corporation during the period in 
question (January 1959 through June 1959). 
Hearings were postponed until March 21, 1962 

to allow the hearing examiner to hear another 
case on the 19th and 20th of March, and also to 
allow counsel for R.A. Holman to produce 
further witnesses along other grounds (Tr. pp. 
7121-7124) 

Two witnesses are called to show that various 
brokers have had transactions in Precise Develop- 
ment stock during the period from January 1, 
1959 until June 1, 1959. These two broker-dealer 
firms were called to show that R.A. Holman had 
not in fact controlled the market as had been 
alleged in the Commission's order, Hearing 
adjourned in early afternoon because Defense 
has no further witnesses lined up. (Tr. p. 7117) 
Four more broker-dealers are called by respon- 
dent R.A, Holman in order to show that the 
Precise market was not in fact controlled or 


dominated by R.A, Holman & Co. during the 
January to June 1959 period. | 
Three more broker-dealers were called in the 
morning to show that other dealers had had trades 
in Precise during the period in question and 


this is more of the same testimony as had been 
adduced on March 21 and 22. Hearing examiner 
states that the type of defense being presented 
by Holman is unreasonable, There has been no 
attempt to meet the testimony which) is in this 
record against R.A. Holman & Co, (fr. p. 7288), 
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March 23, 1962 | Further Hearing Examiner complains of having 
(Cont'd.) 


been requested to issue numerous subpoenas 
duces tecum and how a substantial number of 
the subpoened witnesses have not been called. 
(Tr. p. 7289) Holman defense claims it needs 
these subpoenas in order to obtain information 
from people who would not otherwise give it 
voluntarily. (Tr. p. 7291) Subpoenas have also 
been issued to companies no longer in business 
and records cannot be found. (Tr. p. 7291) 
March 27, 1962 | Three more witnesses are called to testify as 

| to further trades had by their brokerage firms 
in Precise Development Corporation stock, 
Morning is completely wasted as no witnesses 
are called. Counsel for R.A. Holman on this date 
filed a motion to dismiss the Precise aspect of 
the case. The hearing examiner refuses to con- 
sider the motion to dismiss at this time for it 
does not comply with the Commission's Rules 
of Practice. See Rule 12 (c), and 11(e), Hearing 
Examiner calls on Holman to put on a defense to 
the issues (Tr. p. 7366) On May 23, 1961, Com- 
mission by minute memorandum has disposed of 
prior motion to dismiss by stating that pursuant 
to Rule 11(e) of Rules of Practice such motion 
could only be considered at close of proceedings 
and counsel for Holman had been served with 
this. Counsel for Holman argues he is being 
hamstrung. (Tr. p. 7361) 


March 28, 1962 


April 9, 1962 


April 10, 1962 
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No witnesses are heard on this date and hearing 
adjourned after two hours at 12:15 p.m, to re- 
convene on April 9, 1962, Hearing Examiner 
called upon counsel for R.A, Holman to produce 
more than the one or two witnesses a day which 
he had been producing up to this time, especially 
where the testimony to be adduced was of such 

a nature as to show other brokers had engaged 

in the purchase and sale of Precise stock. 

(Tr. p. 7383) Commission had ordered Hearing 
Examiner to issue additional subpoenas to Holman 
defense but to avoid cumulative evidence. 
(Tr. p. 7370-7371) | 
Six broker-dealers are produced to stow that 
their firms had had trades in Precise istock 
during the January to June 1959 period, This 


is more of the same type of evidence as has 
been put in since March 21, 1962 and makes 
approximately 18 brokers called on same point. 
Four more witnesses are called to show that 
their brokerage firms had had trades in Precise 
Development stock during the period 1 in question, 
The Hearing Examiner again called upon the 
defense to produce more witnesses when the 
testimony to be adduced was of the nature of 
showing other dealers had trades in Precise. 
(Tr. p. 7745) Counsel for Holman also requested 
a three week recess so he could write a brief 
for a friend of his who was touring the world. 
(Tr. pp. 7532-7534- 7462-7466) 


Aprii 11, 1962 


April 16, 1962 


April 17, 1962 
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Five more witnesses are called to show that 
Precise Development stock, sold by these 
broker-dealer firms, were not controlled by 
R.A. Holman, Also Hearing Examiner refuses 

to compel brokerage firms under subpoena 

to bear the cost of producing their books and 
records relating to Pearson transaction for an 
18 months period covering April 1959 to 
November 1960. Hearing Examiner adjourned 
the hearing until April 17, 1962. 

Commission by Minute Memorandum held that 
subpoenas as to Pearson transaction were rele- 
vant and that the various brokers and dealers 
must make the books and records available at 
their expense, but expenses of any compilation 
must be borne by the respondent, Holman, 

Three witnesses are called to show that their 
brokerage firms had had transactions in Pearson 
stock during the 18 month period from April 1959 
to November 1960 in order to rebut the staff's 
allegations set out in the Commission's order of 
September 26, 1960. The staff on the record stated 
that the charge that Holman artificially induced 
the market was based upon the fact that the 
withholding of 28% of the issue by R.A, Holman 
could only have the sole effect of causing the 
Pearson stock offering to go up in price, 

(Tr. pp. 7634-7638) Hearing Examiner also ruled 
that where books and records of brokers and 
dealers subpoenaed to show Pearson transactions 
by these other brokers and dealers are volumi- 
nous, counsel for R.A, Holman must go to the 


April 17, 1962 
(Cont'd.) 


April 18, 1962 


April 24, 1962 


May 7, 1962 


May 15, 1962 
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place where the books are stored and avail 
himself of these books and any cost of compila- 
tion should be borne by respondent (Tr. p. 7686-88) 
Due to a bereavement in the family of counsel for 
R.A. Holman (one of the attorney's wife's grand- 
mother's died) the hearings were continued until 
April 24, 1962, Records with respect to Pearson 
trades by three brokers and dealers aire allowed 
in by stipulation of staff. : 

Two brokers produced records of their trades 

in Pearson stock during the 18 month period in 
question. Records of three brokers showing 
Pearson trades are stipulated into the record, 
Hearing Examiner and Halperin cannot agree 

as to Halperin's interpretation of the Commis- 
sion's ruling sustaining the Hearing Examiner's 
interpretation of their Minute and Halperin 
refuses to continue in his defense. Hearing is 
closed and matter is certified to the Commission. 
Commission ordered the Hearing Examiner to 
re-open the hearings and take additional evidence 


| 
| 
Eight more brokers and dealers are produced 


to show whether they had trades in Pearson 
stock during the period in question, Staff at 
the conclusion of the testimony of these eight 


which respondents wish to put in, 


witnesses objected to any further evidence along 
these grounds as such additional evidence would 
be cumulative in nature, and since staff had been 
willing to concede other brokers had had trades 
in Pearson stock, (Tr. pp. 7913-7915). Hearing 


Examiner sustained the staff's position, 
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May 15, 1962 (Tr. p. 7922), At this session Holman defense 
(Cont'd.) |makes motion to disqualify Hearing Examiner 
because of his age and the nature of his re- 
employment, 

May 16, 1962 Counsel for R.A, Holman attempts to adduce 


' more evidence along the lines of Pearson trans- 


‘actions during the 18-month period in question. 


Upon objections of staff Holman's counsel makes 
an offer of proof which is read into the record. 
May 21, 1962 Hearing is postponed for one week at the request 
of counsel for R.A. Holman so that the Commiss- 
jon can rule on motion to disqualify the Hearing 
Examiner. 
May 28, 1962 Commission considers Holman's request to dis- 
qualify Swift, Hearing Examiner, and issues a 
' memorandum opinion dated May 28, 1962, re- 
fusing to disqualify Swift as Hearing Examiner. 
May 31, 1962 Counsel for R.A. Holman has no witnesses to 
- produce at the hearing and makes a motion to 
- propound interrogatories to the Commission in 
order to determine whether or not Mr. Woodside 
' should be disqualified, Hearing Examiner over- 
rules motion of Mr. Halperin, but certifies the 
- question of whether or not we should fix the 
' return date and hour for subpoenas. 
June 4, 1962 ' Commission states that it is permissible for 
| dates and hours to be put on subpoenas by 
_ Hearing Examiner and orders hearings to be 
’ reconvened on June 5, 1962 and states that 
Hearing Examiner is to issue new subpoenas 
to Holman, without any dates affixed, but at any 
| time Holman cannot produce witnesses or refuses 


June 4, 1962 
(Cont'd.) 


June 5, 1962 


June 8, 1962 
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to go ahead with its defense the hearing shall 
be closed. Request by Holman for a list of the 
cases heard by Hearing Examiner since 1957 
is denied. | 
No witnesses are heard since counsel for Holman 
states that on a one-day hearing the witnesses 
could not be produced. Hearing is adjourned 
until June 12, 1962, subject however to a hearing 
of a motion to quash in Washington on June 8, 
1962. | 
Motion to quash subpoena served on Wallace 
Fulton of the NASD is argued and Hearing 
Examiner grants the motion on the grounds that 
the evidence to be adduced by the witness under 
subpoena would be irrelevant to these proceedings. 
Hearing Examiner certifies his ruling to the 


Commission, Mr. Saul, Associate Director of 
the Division of Trading and Exchanges, during 
the period from November 1959 to November of 
1961 is called as a witness by Holman to show 
that prior to November 1959 hot issues were not 


frowned upon by the Securities and Exchange 


Commission, 
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[ Filed July 6, 1962] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R.A. HOLMAN & CO. INC., 
Plaintiff 


v. Civil Action No. 1888-62 


) 

) 

) 

) 
SECURITIES AND EXCHANGE 
COMMISSION, et al., ; 
) 


Defendants 


PRELIMINARY INJUNCTION 

This cause came on to be heard upon the motion of plaintiff for 
preliminary injunction on the verified complaint, the exhibits thereto, 
and the affidavits of Stanley D. Halperin, dated June 11, June 15 and 
June 25, 1962; and upon defendants' verified answer and exhibits thereto, 
the affidavit of Robert LaPrade, dated June 12, 1962, and affidavit of 
Charles Eisenhart, dated June 13, 1962, and after argument by counsel 
for both sides in open Court. 

And this Court having found that the defendant Woodside partici- 
pated as a Commissioner in determinations in the consolidated pro- 
ceeding pending before the Securities and Exchange Commission entitled 
"In the Matter of Pearson Corporation, File No, 24B-1077 and In the 
Matter of R.A. Holman & Co., Inc., File No. 8-6859" and that previously 
while Director of the Commission's Division of Corporation Finance 
he had had responsibility for the processing of a registration statement 
of Pearson Corporation, a related matter; and without regard to whether 
he personally participated in such proceeding; 

And the Court'makes reference to the transcript of the hearing 
on the motion for preliminary injunction including the remarks of the 
Court therein; 

And it appearing to the satisfaction of the Court, on the basis of 
Count 1 of the complaint only and of the decision of the Court of Appeals 
in Amos Treat and Co, v. Securities and Exchange Commission (No, 
17,002, Dec. May 11, 1962), that pending the further order of this Court 
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the issuance of a preliminary injunction is appropriate in the circum- 
| 


stances, it is by the Court, this 6th day of July, 1962. 2 

1. ADJUDGED AND ORDERED, that until further order of the 
Court and pending final hearing of this case, the defendants, Securities 
and Exchange Commission, the individual defendants, and their officers, 
agents, employees and attorneys of every kind, be and they hereby are 
restrained from further conduct of the consolidated proceedings pending 
before the Securities and Exchange Commission entitled "In the Ma Matter 
of Pearson Corporation, File No, 24 B-1077" and "In the Matter of R.A. 
Holman & Co., Inc., File No. 8-6859." | 

2. The Securities and Exchange Commission is directed to show 
cause on or before September 5, 1962 why a permanent injunction shall 
not be entered, and it shall be a sufficient response if the canes 
in the alternative shall: 

(a) Within the period specified for response to the Show 
Cause Order, advise the Court that the Commission has instituted 
a full evidentiary hearing for the purpose of determining upon a 


complete record whether or not any Commissioner because of 
prior staff service should have been disqualified for the reasons 
discussed in the opinion of the Court of Appeals in Amos Treat & 
Co. v. Securities and Exchange Commission (No. 17,002, dec, 
May 11, 1962), and the Commission shall thereafter submit a full 
report and the record upon which it is based to the Court; or 

(b) Within the period specified for response to the Show 
Cause Order, advise the Court that the Commission has terminated 
the consolidated proceedings against the plaintiff entitled "In the 
Matter of Pearson Corporation, File No. 24 B-1077" and "In the 
Matter of R.A. Holman & Co., Inc., File No. 8-6859; and it is 
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FURTHER ORDERED that this shall be without prejudice to the 
institution of new proceedings against plaintiff by the Securities and 
Exchange Commission, if it be so advised, in lieu of the present pro- 


ceedings; provided that neither in the institution of such new proceedings 


nor in any subsequent aspect thereof shall Commissioner Byron D. 
Woodside participate. However, in such new proceedings, if any, the 
Commission may utilize and consider all material gathered and re- 
commendations submitted by the Division of Corporation Finance, in 
conformity with the opinion of the Court of Appeals in Amos Treat & 
Co, v. S.E.C., (No, 17,002, dec. May 11, 1962); and it is 

FURTHER ORDERED that should the Securities and Exchange 
Commission file a notice of appeal from this order that the time for 
response to the show cause order contained herein is extended to and 
including thirty days from the date on which the appellate proceedings 
are terminated, 


/s/ Hart 
Judge 


No objection as to Form: 
Bond Waived: 


/s/ David Ferber 
Counsel for Defendants 


/s/ Milton Freeman 
Counsel for Plaintiff 
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[ Filed October 25, 1963] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

R.A. HOLMAN & CO., INC. ) 
Plaintitt 

v. ) C.A. No. 1888-62 
) 
) 
) 


SECURITIES & EXCHANGE 
COMMISSION ET AL 


Defendants ) 


ORDER DISSOLVING PRELIMINARY INJ UNCTION | | 

In conformity with the judgment of the United States Court of 
Appeals for the District of Columbia Circuit in the case of Securities 
& Exchange Commission, et al v. R.A. Holman & Co., Inc. (No. 17,202) 
dated June 13, 1963, a certified copy of which was filed herein on 
August 16, 1963, and it appearing that on October 14, 1963, the United 
States Court of Appeals for the District of Columbia Circuit denied 
plaintiff's motion to stay the transmission of the judgment pending 
application for certiorari, it is by the Court, this 25th day of October, 
1963, | 

ORDERED, ADJUDGED AND DECREED That the preliminary 


injunction entered herein on July 6, 1962, be and it hereby is vacated 


and set aside. 


/s/ G.L.H. 
George L. Hart, Jr. | 
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[ Filed August 16, 1963] 


UNITED STATES COURT of APPEALS 
For the District of Columbia Circuit 


No, 17202 


Securities and Exchange Commission 
William L, Cary, et al., Appellants 


v. 
R.A. Holman & Company, Inc., Appellee 


Appeal from the United States District Court 
for the District of Columbia 


Decided June 13, 1963 


Mr. David Ferber, Associate General Counsel, Securities and 
Exchange Commission, with whom Messrs, Donald R. Jolliffe and 
Michael Joseph, Attorneys, Securities and Exchange Commission, were 
on the brief, for appellants. 

Mr. Milton V. Freeman, with whom Mr. Edgar H, Brenner was 
on the brief, for appellee. 

Before BAZELON, Chief Judge, and BASTIAN and BURGER, 
Circuit Judges. 

BURGER, Circuit Judge: The Securities and Exchange Commission 
appeals from an order of the District Court granting a preliminary in- 
junction 1 against the Commission from further conduct of certain 


1 The proceedings now subject to restraint under the District Court's 
preliminary injunction are the same proceedings this court dealt with 
in R.A. Holman & Co.,; Inc. v. Securities and Exchange Commission, 
112 U.S. App. D.C. 43, 299 F.2d 127 (1962), cert, denied, 370 U.S. 911 
There the Commission found cause to believe that the offering of 
Pearson Corporation stock "would operate as a fraud and deceit upon 
the purchasers" due to untrue statements of material facts and 
material omissions. 
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proceedings pending before it relating to the issuance and sale of 
175,000 shares of stock of Pearson Corporation as issuer of which ap- 
pellee R.A. Holman & Co., Inc., was underwriter. The District Court 
granted the injunction on the claim that one of the members of the 
Commission was disqualified from acting in an adjudicatory capacity 
in an administrative proceeding involving appellee because the Com- 
missioner had previously been chief of a division with responsibility 
for the processing of registration statements, including the registration 
statement filed by Pearson Corporation which is the subject at the 
pending hearing. | 

The order appealed from enjoined further administrative pro- 
ceedings in which appellee is respondent, In the complaint it was 
claimed by appellee that two Commissioners were disqualified from 
conducting adjudicatory proceedings because of prior staff service. 
On the record before us only the alleged disqualification of Commissioner 
Woodside is in issue, Commissioner Cohen having taken no part. The 
District Court while observing that an injunction would "put a tremen- 
dous hardship on the S.E.C. ." concluded that appellant's claim of 
the applicability of Amos Treat & Co. v. Securities and Exchange Com- 
mission, 113 U.S. App. D.C. 100, 306 F.2d 260 (1962), ~ was well 


founded and with obvious reluctance the Court granted an injunction. 


a 
2 commissioner Cohen, a former staff member, was shown to have 

taken no part as a Commissioner except to act on a motion for a 

continuance. 


3the Amos Treat case was heard by a motions division on a rotion 

to stay the order of the District Court which denied a preliminary 
injunction to stop revocation proceeding. Appeal on the merits was 
then consolidated with hearing on the motion and the case was disposed 
of forthwith. 
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In the District Court appellee contended first that Commissioner 
Woodside's position of responsibility while a member of the staff was 
sufficient to disqualify him even though he did not in fact participate 
in the investigation or recommendations affecting appellee; second 
appellee contended that if disqualification did not result automatically 
from the fact that Woodside had a responsibility as a director of the 
unit, then the District Court was bound to conduct an evidentiary 
hearing in which the Commission would be required to demonstrate 
exactly the nature and extent of Woodside's involvement in the steps 


which led to the Commission's proposed hearing. In the Amos Treat 


case the Commission did not deny plaintiff's allegations of the claimed 
disqualifying factors. In the instant case the affidavits filed on behalf 
of the Commission affirmatively assert there was no participation by 
Woodside in processing Holman's application or the recommendations 
by the Staff to the Commission to conduct a hearing. The Commission 
argues that this case is therefore factually distinguishable from the 
Amos Treat case. We agree. 

The basis on which this court acted in the Amos Treat case is 
summarized in that opinion: 

We are unable to accept the view that a member of an 
investigative or prosecuting staff may initiate an investigation, 
weigh its results, perhaps then recommend the filing of charges, 
and thereafter become a member of that commission or agency, 
participate in adjudicatory proceedings, join in commission or 
agency rulings and ultimately pass upon the possible amenability 
of the respondents to the administrative orders of the commission 
or agency. So to hold, in our view, would be tantamount to that 
denial of administrative due process against which both the 
Congress and the courts have inveighed, 306 F.2d 266-67. 
Accordingly, it will be seen that we emphasized that the District 


Court's jurisdiction in that case rested solely on due process grounds, 
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so clearly established on the record made there. (306 F.2d at 267 and 
see Wong Yang Sun v. McGrath, 339 U.S. 33, 45 (1950)). We were 
satisfied that the petitioner had presented "the exceptional case" 

which entitled it to relief. Despite the broad and sweeping claims 
which the appellee now makes for the Amos Treat case, we see nothing 
on this record to require that the proceedings before the Commission 
be suspended, "For the present purpose it is sufficient to hold, and we 
do hold, that the petitioner may constitutionally be required to present 
all the pertinent facts in the prescribed administrative proceedings and 
may there raise, and ultimately may present for judicial ee any 
legal question which may arise as the facts are developed.” 

We are satisfied that such claims as the appellee has here pre- 
sented should be adduced in the first instance at the administrative level 
and any challenge to the resolution of these issues is subject to judicial 
review when the administrative record reaches us in due course. Ih 
Trans World Airlines v. Civil Aeronautics Board, 102 U.S. App. D.C. 
391, 254 F.2d 90 (1958), we indicated that at that stage we will scrutinize 
the issue of disqualification with great care. The administrative pro- 
ceedings cannot be stopped to allow for excursions in the courts with pro- 
longed evidentiary hearings; the time for that in a proper case is when 
an aggrieved litigant seeks judicial review of agency action having pre- 
served the point of claimed disqualification in the administrative 
hearing. The party asserting disqualification must make his record in 
the administrative hearing. While the scope and nature of that inquiry 
has never been fully delineated it must be sufficient to allow the 


4 Columbia System v. United States, 316 U.S. 407, 425 (1942); Farmer 
v. United Electrical, Radio & Machine Wkrs., 93 U.S. App. D.C. 178, 
181, 211 F. 2d 36, 39, 40 (1953), cert. denied, 347 U.S. 943 (1954); cf. 
Federal Radio Comm'n v. Nelson Bros. Co., 289 U.S. 266, 2m7 (1933). 


5 anniston Mfg. Co. v. Davis, 301 U.S. 337, 353 (1937). i 
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challenging party to introduce whatever relevant evidence he possesses 
bearing on disqualification since he, of course, has the burden of proof. 
To stay the administrative processes while a court was engaged in an 
extended inquiry into the claimed disqualification of members of the 
administrative body could lead to a breakdown in the administrative 
process which has long been criticized for its slow pace. 


We pointed out recently in The Wolf Corporation case c that 


Congress, in vesting broad powers in regulatory agencies, was not 
unaware of possible risks but "except in very unusual and limited cir- 
cumstances Congress did not contemplate a grant of jurisdiction to the 
courts to prevent abuse or misuse of power by prior restraint. . ." 

to stay the administrative process. This case does not present claims 
warranting judicial intervention before the regulatory agency has com- 
pleted its processes, See McCulloch v. Sociedad Nacional de Marineros 
de Honduras, 372 U.S. 10 (1963). 

Congress has made no specific provision for considering challenges 
of disqualification addressed to members of regulatory or administrative 
agencies acting as such, as it has, for example, concerning hearing 
examiners, Section 7(a) of the Administrative Procedure Act, a 5 U.S.C. 


6 the Wolf Corporation v. Securities and Exchange Commission, No, 


17355, D.C. Cir., Feb. 14, 1963. 


‘prior to the enactment of the Administrative Procedure Act, the 
Federal Communications Commission acting as a body held that it could 
prevent one of its members from sitting even over his objection, In the 
matter of Segal and Smith, 5 F.C.C. 3 (1937). The Securities and Ex- 
change Commission however has held that it does not have authority to 
pass on a challenge to qualifications of one of its members and that each 
member must resolve the issue for himself, Otis & Co., 31 S.E.C. 380 
(1950); The United Corporation, 32 S.E.C. 633 (1951); cf Gilligan, Will 

& Co. v. Securities and Exchange Commission, 267 F.2d 461 (2d Cir. 
1959) where that court (per Judge Lumbard) cautioned against actions 
which would impair the Commission's "reputation for objectivity and 
impartiality.” In the Gilligan case appellant argued that the Commiss- 
ion's bias and prejudgment was a denial of due process. See interesting 
treatment, GELHORN & BYSE, ADMINISTRATIVE LAW, 4th Ed., 935- 
950; 2 DAVE, ADMINISTRATIVE LAW TREATISE, 162-170, 
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§1006(a), and also United States District Judges, 28 U.S.C. $144. See 
28 U.S.C. $455. The Third Circuit has held that the National Labor 
Relations Board was required to consider evidence on the issue of 


disqualification of one of its members. Berkshire Employees Ass'n Vv. 
National Labor Relations Board, 121 F.2d 235 (3d Cir. 1941), This 
court, confronted with a claim of prejudgment attributed to the 
Attorney General, said: "We cannot assume in advance of a hearing 
that a responsible officer of the Government will fail to carry out his 
manifest duty. Our conclusion on the point is that the plaintiffs must 
await the event rather than attempt to anticipate it." National Lawyers 
Guild v. Brownell, 96 U.S. App. D. C. 252, 225 F.2d 552, 555 (1955), 
cert, denied, 351 U.S. 927 (1956). The bare contention of lack of due 
process does nd operate to relieve the appellee from the requirement 
that he exhaust administrative remedies. Franklin v. Jonco Aircraft 
Corp., 346 U.S. 868 (1953), 


Reversed, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A. HOLMAN & CO., INC., 
Plaintiff, 


ve Civil Action 


SECURITIES AND EXCHANGE COMMISSION, No. 1888-62 

hres Defendants. 

DEFENDANTS' STATEMENT OF GENUINE ISSUES 

In accordance with Rule 9(h) of the Rules of this Court defendants 
submit this statement of genuine issues in opposition to plaintiff's motion 
for summary judgment. Defendants believe that there exists a genuine 
issue with respect to whether the facts relied upon by the plaintiff to 
support its contention that the Commission's hearing examiner is dis- 
qualified (Count II of the complaint) existed and were available to the 
plaintiff as early as October 28, 1960, as alleged in paragraphs 58 and 
62 of the answer. 

Respectfully submitted, 


/s/ Philip A. Loomis, Jr. 
General Counsel 


/s/ John A. Dudley 
Special Counsel 
Securities and Exchange Commission 
Washington, D. C. 20549 
Dated: December 31, 1963 


[ Certificate of Service:] 
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[ Filed January 2, 1964] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A. HOLMAN & CO., INC., 
Plaintiff, 
ivil Action 


Cc 
is No. 1888-62 


SECURITIES AND EXCHANGE COMMISSION, etal., 
Defendants. 


PLAINTIFF'S REPLY TO DEFENDANTS' 
STATEMENT OF GENUINE ISSUES 

Defendants are incorrect in stating a genuine issue of fact exists 
with respect to whether the facts relied upon by plaintiff concerning 
the disqualification of the hearing examiner came to its attention as 
early as October 28, 1960 or on April 25, 1962 as alleged in the Com- 
plaint. That it was the later date is clearly admitted. There can be no 
dispute on this point inasmuch as in paragraph 56 of the Complaint plain- 
tiff alleged: | 

"The information as to Mr. Swift's birth date came to 


plaintiff's and its counsel's attention for the first time on April 25, 
1962." 


In paragraph 43 of its Answer thereto defendants stated in pertinent part: 
| 


"Defendants neither admit nor deny the allegations of para- 


graph 56 of the Complaint. . ." 


Under Rule 8(d) of the Federal Rules of Civil Procedure "aver- 
ments in pleadings are admitted when not denied in a responsive plead- 
ing." Even an Answer that a fact is "neither admitted nor denied, but 
proof is demanded," is an admission. Reed v. Hickey, 2F.R.D. 92 
(E.D. Pa. 1941); Mahanor v. United States, 192 F.2d 873, 876 (1st 
Cir. 1951). Accordingly, paragraph 56 of the Complaint is admitted. 

Similarly, in paragraph 76 of the Complaint plaintiff stated: 
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"Prior to April 25, 1962, plaintiff had no knowledge of the 
facts that disqualify Mr. Swift as Hearing Examiner." 


To this defendants Answered in paragraph 50: 


"Defendants neither admit nor deny that prior to April 25, 
1962 plaintiff had no knowledge of the facts that purportedly dis- 
qualify Mr. Swift as Hearing Examiner, " 


As stated above, under Rule 8(d) of the Federal Rules of Civil 
Procedure the Commission's pleading is an admission. 

It is elementary that defendants may not impeach their Answer in 
an attempt to preclude the disposition of a matter on motion for sum- 
mary judgment. 


Respectfully submitted, 
Milton V. Freeman 
/s/ Edgar H. Brenner 


Attorneys for R. A. Holman 
& Co., Inc. 


Of Counsel: 


ARNOLD, FORTAS & PORTER 
1229 - 19th: Street, N.W. 
Washington 36, D.C. 


Dated: January 2, 1964 


[ Certificate of Service:] 


[Filed January 30, 1964] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
R. A, HOLMAN & COMPANY, INC., 
Plaintiff, | 
v. Civil Action 


SECURITIES AND EXCHANGE COMMISSION, et al.,) No- 1888-62 
Defendants. ) | 


ORDER DENYING MOTION FOR SUMMARY JUDGMENT 


eee SS ee Ee — 


This matter having come before the Court on the plaintiff's motion 
for summary judgment, and after oral argument in open Court on 
January 23, 1964, and upon consideration by the Caurt of the verified 


complaint and exhibits thereto and the verified answer and exhibits 
thereto, it is by the Court this 30th day of January, 1964, 
ORDERED, that the plaintiff's motion be and it hereby is denied. 


/s/ John J. Sirica 
United States District Judge 
| 


Seen: 


Counsel for Plaintiff 
Service Acknowledged 


/s/ Edgar H. Brenner 
Counsel for Plaintiff 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A. HOLMAN & CO., INC., ) 

Plaintiff, ) 

Me Civil Action 

SECURITIES AND EXCHANGE COMMISSION, et al.,) “- 1888-62 
Defendants. ) 


NOTICE OF APPEAL 


Notice is hereby given that plaintiff R. A. Holman & Co,, Inc., 
plaintiff above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the Order entered 
in this action on January 30, 1964, denying the plaintiff's Motion for 
Summary Judgment for a Permanent Injunction. 


Milton V. Freeman 
Edgar H. Brenner 


Attorneys for Plaintiff 

R. A. Holman & Co., Inc. 
1229-19th Street, N. W. 
Washington, D.C. 


Dated: February 10, 1964 


[ Certificate of Service:] 


[ Filed December 24, 1963] 
MOTION FOR SUMMARY JUDGMENT 
FOR PERMANENT INJUNCTION 

The plaintiff, R. A. Holman & Co., Inc., by its Hien. moves 
the Court for summary judgment granting a permanent injunction against 
the defendants Securities and Exchange Commission, William | ‘L. Cary, 
Byron D. Woodside, Manuel F. Cohen, and Jack M. Whitney I, their 
agents, servants, employees, attorneys and privies from holding hear- 
ings in and further continuing and prosecuting the consolidated proceed- 
ings pending before the Securities and Exchange Commission entitled 
‘In the Matter of Pearson Corporation, File No. 24B1077" and "In the 
Matter of R. A. Holman & Co., Inc., File No. 8- 6859"; upon the 
ground that the hearing examiner presiding in said consolidated pro- 
ceedings is not independent of the Securities and Exchange Commission 


in tenure and compensation as required by Section 11 of the Admini- 


strative Procedure Act and as set forth in Count II of the verified com- 


plaint. 

As grounds for this motion, plaintiff relies upon the complaint 
filed herein and the exhibits thereto, the answer filed herein and the 
exhibits thereto, the memorandum, opinion and order of the Securities 
and Exchange Commission dated May 28, 1962 attached hereto as 
reference A, and Plaintiff's Statement and Undisputed Facts, dated 
November 29, 1963. | 

Respectfully submitted, 


Milton V. Freeman 
Edgar H. Brenner 


Of Counsel: Attorneys for: R. A. Holman & Co., Inc. 


Arnold, Fortas & Porter 
1229 - 19th Street, N.W. 
Washington 36, D.C. 


December 23, 1963 
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REFERENCE A 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


May 28, 1962 
In the Matter of 


R. A. HOLMAN & CO., INC. 
File No. 8-6859 


PEARSON CORPORATION 
File No. 24B-1077 


IRWIN VINCENT POWELL, 
doing business as 

POWELL SECURITIES COMPANY 
File No. 8-9320 


MEMORANDUM OPINION 
AND ORDER DENYING 
MOTION 


Securities Act of 1933 - Section 3(b) 


Securities Exchange Act of 1934 - 
Sections 15(b) and 15A 


ee i ee eee ee 


PER CURIAM: 


We have before us a motion and supporting affidavits filed pursuant 
to Rule 11 of our Rules of Practice by R. A. Holman & Co., Inc. 


("Holman") in which Pearson Corporation has joined, requesting that 
the hearing examiner withdraw and the record in these proceedings be 


stricken. The motion, which asserts that the hearing examiner was 
not legally qualified or appointed, was denied by the hearing examiner. 
Briefs have been filed by the Division of Trading and Exchanges and 
Holman. 

The hearing examiner first became employed as a hearing officer 
by this Commission in 1936. Following the enactment of the Adminis- 
trative Procedure Act of 1946 ("APA") and the issuance of regulations 
thereunder by the Civil Service Commission, his appointment as a 
hearing examiner was approved in compliance with those regulations by 
the Civil Service Commission and his appointment became absolute in 
March 1949. On October 31, 1957, he reached the mandatory retire- 
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[ Reference A] | 
ment age of 70 years and, on November 1, 1957, received an appoint- 
ment as a reemployed annuitant, pursuant to the Civil Service Retire- 
ment Act (5 U.S.C. 2263 (a)) 1/ and the regulations thereunder, for 
a period of up to one year. In view of the fact that he was serving ina 
hearing examiner position, this reappointment required the approval 
of the Civil Service Commission under its regulations with respect to 
the appointment, compensation and removal of hearing examiners (5 
CFR (1961) 34.7(b)), and this approval was granted. Subsequent yearly 
reappointments were made annually, the latest having been made under 
date of November 1, 1961, pursuant to approval by the Civil Service 
Commission granted November 7, 1961. The hearing examiner was 
assigned to the instant case on October 28, 1960. The hearings were 
commenced on December 1960 and are still being held. : 

Movants contend that since October 1957 the hearing examiner has 
been ineligible as a matter of law to serve in that capacity. They argue 
that because he serves at the will of this Commission, he is necessarily 
subservient to us and that his year-to-year appointments are incon- 
sistent with the purpose of Section 11 of the APA and its provision that 
‘examiners shall be removable by the agency in which they are employed 


only for good cause established and determined by the Civil Service 
Commission. . . after opportunity for hearing and upon the record 
thereof."" Movants disclaim any intent to "impugn" the examiner's 
"integrity," but they assert that the lack of independence involved in 
his tentative tenure "creates a possibility that his conduct and decision 
will not be completely unbiased. . . and that possibility alone is 


y/ 5 U.S.C. 2263(a) provides: 


"Notwithstanding any other provision of law, an annuitant here- 
tofore or hereafter retired under this chapter shall not, by reason 
of his retired status, be barred from employment in any appoin- 
tive position for which he is qualified. An annuitant so re-employed 
shall serve at the will of the appointing officer." 
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inconsistent with traditional concepts of due process" and requires "the 
striking of the entire record herein." 

Movants also argue that the hearing examiner's November 1961 
reemployment was not effective between November 1st and the date of 
the formal approval of the reemployment by the Civil Service Commis- 
sion, during which interval the hearing examiner presided over hearings 
in this case. 


I 


In our opinion, the motion is without merit and, in any event, is 
not timely as required by Section 7(a) of the APA. 

The motion raises a question of first impression having govern- 
ment-wide implications affecting the validity of all proceedings pre- 
sided over by retired hearing examiners who have been reemployed. 
Movants’ position assumes a basic conflict between Section 11 of the APA 
and the Civil Service Retirement Act which, referring to all government 
employees, states that a reemployed annuitant shall serve at the will 
of the employing agency. We believe that a proper interpretation, 
taking account of the policies reflected in both statutes, leads to the 
conclusion that they are not inconsistent and that Congress did not 
intend to deprive the government of the benefit of experienced hearing 
examiners who have reached the age of retirement. Applying this 
principle to the facts here, we believe that it would be both improper 
and wasteful to invalidate a record of over 8,000 pages upon a motion 
filed 1 1/2 years after the proceedings commenced and in a case in 
which the record is replete with procedural delays. 


I 


The legislative history and judicial interpretation of Section 11 


of the APA support the conclusion that reasonable and traditionally 


applied procedures affecting the status and tenure of hearing examiners 


are not inconsistent with the requirements of that Section that removal 
be based only on good cause. 
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[Reference A] : 
Thus, the Attorney General's Committee on Administrative Pro- 
cedure, which proposed the separation of examiners from the agencies 
which was later embodied in the APA, recommended both provisional 
and temporary appointments for hearing officers. Provisional appoint- 
ments for a maximum period of one year were suggested to permit the 
agency to assess their performance before such appointments could 
become permanent. Temporary appointments, subject to extension, 
were suggested to meet practical needs such as docket congestion. z 
The Committee was well aware of the dangers of agency influence. 3S 
However, it saw no inconsistency between such appointments and re- 
moval for cause only. 4/ A subsequent regulation by the Civil Service 
Commission providing that in emergency situations, where the needs of 
the service require it, agencies may make conditional appointments of 
hearing examiners pending final decision on their eligibility for absolute 
appointment, was approved in Federal Trial Examiners Conference v. 
Ramspeck. 5 The Court rejected a contention that this regulation en- 
abled agencies to hold a club over the heads of new examiners by keep- 
ing them in a conditional status if their decisions were unsatisfactory 
and thereby destroy the status given hearing examiners by Section 11 
of the APA. © | 


| 
2/ Final Report of Attorney General's Committee on Administrative 
Procedure, p. 48 (1941). 


3/ Ja, at pp. 20, 56, 68, 209, 214. See Federal Trial Examiners 
Conference v. Ramspeck, 104 F. Supp. 734, 741 (D.D.C., 1952). 
| 


= Id,, at 49. 


5/ 404 F. Supp. 734 (D.D.C., 1952). | 


8/ The fact noted by movants, that the Civil Service Commission later 
adopted a regulation (5 CFR 34. 3) that the requirements of probationary 
and career-conditional periods before absolute appointments shall not 
apply to hearing examiner positions, does not in our opinion|affect the 
validity of the District Court's decision in this respect. | 
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In the same case, on appeal from the disapproval of other Civil 
Service Regulations providing for reduction in force, promotion, assign- 
ment of cases in rotation, and classification, the Supreme Court held 
that such regulations were not inconsistent with the examiner's "semi- 
independent" status. 2/ It held that those regulations applying regular 
civil service procedures to hearing examiners did not violate the pro- 
vision of Section 11 of the APA making them removable only for cause 
and would not operate to impair their independence. With respect to 
the regulation covering promotions, the Court rejected an argument 
that the provision of the regulation authorizing the agencies to decide 
whether there is an examiner vacancy and whether such vacancy is to 
be filled by promotion from among existing examiners, enables the 
agency to control and coerce its examiners. In that connection the 


Court observed: 


"Respondents imagine all sorts of devious schemes by which the 
agencies shrewdly analyze their staffs to pick out which examiners 
would probably be chosen by the [ Civil Service] Commission for 
promotion, and then create vacancies for them as a reward for 
favorable decisions, or else fill vacancies from outside in order 
to discipline recalcitrant examiners. Respondents have not shown 
any actual examples of this, nor do they show that in such circum- 
stances the Commission would not correct the situation."2 


The foregoing reflects a recognition that "Congress put the entire 
tradition of the Civil Service Commission * * * to use when it pre- 


scribed a new system of tenure for hearing examiners in § 11. 0 9/ 


/ 345 U.S. 128, 132 (1953). 


8/ 345 U.S. at pp. 138-39. 


9/ Ramspeck v. Federal Trial Examiners Conference, 202 F. 2d 312, 
313 (C.A.D.C. 1952) (dissenting opinion), quoting from Administrative 


Procedure Act - Legislative History, S. Doc. No. 248, 79th Cong., 
2d Sess. (1946), p. 215. 
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The retirement program, which has authorized the reemployment of a 
retired employee ever since its adoption in 1920, 10/ is part of that 
tradition, and in our opinion does not involve any inconsistency with 
Section 11 of the APA. The reemployment of retirees is designed to 
secure for the government the continued utilization of the special skills 
and experience of such persons so long as they are willing and able to 
perform additional services. i1/ Section 11 of the APA states that its 
provisions are "subject to the civil service and other laws to the extent 
not inconsistent” with the APA. Congress could have specifically pro- 
hibited or circumscribed the reemployment of retired hearing examiners 
if it deemed the existing reemployment provision, which applied to 


government employees generally, was inconsistent with the APA, but it 
did not do so. Indeed, subsequent to the enactment of the APA, Con- 
gress adopted the reemployment provision in its present form, expressly 
stating that reemployment of an annuitant shall not be barred “notwith- 
»12/ We think this shows that 
Congress intended to retain the objectives of both statutes and considered 


standing any other provision of law. 


| 

‘ | 
10/ 5 U.S.C. Se. 715, May 22, 1920, c. 195 Sec. 6, 41 Stat. 617. As 
enacted in 1920 the Retirement Act provided for the retention of an em- 
ployee in service for a limited period after the retirement age, upon 
certification by the employing branch or agency that "by reason of his 
or her efficiency and willingness to remain in the civil service of the 
United States the continuance of such employee therein would be advan- 
tageous to the public service," and upon approval and certification by 


the Civil Service Commission. 
| 


i1/ See Gamble-Skogmo, Inc. v. Federal Trade Commissio n, 211 F. 2d 
106, 111 (C.A. 8, 1954), which recognized that an agency has the privi- 


lege of reemploying a retired hearing examiner in that capacity where 
desirable, although the question of the effect of Section 11 of the APA 
was not raised. | 


12/ 5 y.s.c. 2263, July 31, 1956, c. 804, Tit. IV, § 401, ‘70 Stat. 757. 
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that government agencies will not exercise the power to terminate such 
reemployment capriciously or arbitrarily. 

The post-retirement employment of a hearing examiner does not 
carry any likelihood of subservience or unfairness of the type the APA 
seeks to prevent. Such reemployment, made with Civil Service Com- 
mission approval, comes only after the examiner has for many years 
conducted hearings and made decisions under conditions and standards 
of freedom from subservience and of scrupulous fairness and impartiality. 
Certainly such a reemployed examiner would be no less independent than 
the conditionally appointed examiner whom the District Court in the 
Ramspeck case considered not to be disqualified under Section 11. The 
Civil Service provisions permitting the temporary reemployment of 
retired hearing examiners reflect the view that, despite the “possibility” 
to which movants point, there is no real danger that a hearing examiner 
will in connection with his reemployment become moved to act unfairly 
out of a fear that his employment will be terminated because of agency 
displeasure with his rulings. During such reemployment, the parties 
are adequately protected against unfairness by their right to assert and 
establish actual bias or prejudice of the hearing examiner as in any 
other situation where a basis for such claim exists. In the present case, 


as noted, movants disavow any such claim. 
I 


The instant motion is not only without merit, but was not timely 


filed as required by Section 7(a) of the APA. 13/ 


13/ Section 7(a) of the APA provides in pertinent part: 


"Any such [hearing] officer may at any time withdraw if he 
deems himself disqualified; and, upon the filing in good faith of 
a timely and sufficient affidavit of personal bias or disqualification 
of any such officer, the agency shall determine the matter as a 
part of the record and decision in the case." 
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As noted above the hearings in the instant case were begun in 


December 1960. The matter has been vigorously contested, and there 
have been a large number of time-consuming hearings. A large record, 
including over 8,000 pages of testimony and about 440 exhibits, some of 
them voluminous, has been developed. There have been a large number 
of recesses and postponements, many at the request of Holman, 
numerous rulings by the hearing examiner, both in favor of and against 
positions taken by movants, have been the subject of certifications to 
and rulings by us. The present posture of the case is that the staff 

has completed the presentation of its evidence, at a considerable ex- 
penditure of public funds and manpower and the inconvenience and dis- 
ruption of the daily lives of its witnesses. The respondents are in the 
process of presenting their defense. Many witnesses have been called 
and additional witnesses and records of other broker-dealer firms have 
been subpoenaed. The determination of the charges against respondents 
and of the issues as to whether the public interest requires adverse 
action with respect to, among other things, respondents' privilege of 
engaging in the securities business, must of course await the completion 
of the record. However, only now, after these very considerable 
expenditures and delays, do movants raise the question of the hearing 
examiner's qualification. To dismiss the hearing examiner at this point 
and begin the case all over again, as requested by movants, would 
constitute a travesty upon the orderly administration of justice. 

Movants assert that they checked the age of the hearing examiner 
in April 1962. However, as the hearing examiner observed when ruling 
on the instant motion, the fact that he was "well along in life” would 
certainly have been no secret to respondents during the course of the 
extensive proceedings before him. We think it was incumbent upon 
movants to exercise due diligence to raise any objection to the examiner 
for any reason early in the proceedings, and that having failed to do so 
they must be deemed to have waived any such objection. | 
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We do not agree with movants’ contention that a motion to dis- 
qualify is timely if filed at any time prior to final agency decision ir- 
respective of the length of time the hearings have been in progress. 
The cases cited by them where the motion was made after agency decision 
and denied as untimely, do not support their contention. 14/ The non- 
compliance with Section 11 in those cases consisted of the use of a 
member of the agency's regular staff to receive the evidence in a pro- 
ceeding which required a qualified hearing examiner. It was a much 
more serious defect than that which movants urge in the instant case, 
yet it was not considered to be jurisdictional and was held to have been 
waived because of late objection. In our opinion, such holdings would 


warrant a stricter interpretation as to timeliness in raising the kind 


of objection involved in the present case. 22 In any event, they do 


not establish that had the motions therein been made during the hearings 
but after many sessions had been held over a long period of time in which 


14/ United States v. Ts 4. Tucker Trust Lines, Inc., 344 U.S. 33 


(1952); Pomprowitz v. U. S., 119 F. Supp. 824 (E.D. Wis., 1954). 

See also Magnet Cove Bie, Corp. v. U. S., 175 F. Supp. 473 (S.D. 
Tex. 1959), aff'd 361 U.S. 32. 

15/ We note in this connection that the Judicial Code requires that ob- 
jections with respect'to bias and prejudice of federal judges be filed ten 
days before the beginning of the term at which the proceeding is to be 
heard unless good cause is shown for failure to file them within such 
time (28 U.S.C. Sec. 144), and that courts have construed the cause 
requirement strictly. See e.g. Bommarito v. U.S., 61 F. 2d 355 (C.A. 
8, mer Eisler v. U.S., 170 F. 2d 273 (C.A. D.C., 1948); Bishop v. 

, 16 F. 2d 410, 411 on A. 8, 1928) (‘It is the intent of the statute 
oe ‘the affidavit must be filed in time to protect the government from 
useless costs, and protect the court in the disarrangement of its calendar, 
and prevent useless delay of trials, and parties filing such affidavits 
should be held to strict diligence in presenting the claims of disqualifi- 
cation."); Scott v. Beams, 122 F. 2d 777, 788 (C.A. 10, 1941) ("due 
to its nature and the « opportunity for abuse of the privilege [ of seeking 
disqualification of a judge under the Code], strict compliance with its 
provisions is exacted"). 
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voluminous evidence had been taken, as in the instant case, such motions 
would not have been denied as untimely. 16/ The question of whether 

an objection is timely is properly determined by all the circumstances, 
including the seriousness of the matter complained of and the burden 

and expense incurred by other parties during the interval in which the 
objection has not been raised. In this connection it should be noted that, 
in addition to movants' disclaimer of any doubts as to the integrity of 

the hearing examiner, his views, if any, areonly advisory and we will 
render the "initial" decision after an independent examination of the 
entire record. 17/ Further, if the parties choose to waive a recom- 


mended decision by the hearing examiner, his opinion as to the merits 
will never be brought to our attention. | 

We also consider to be without substance and untimely movants' 
objections to the short period of the hearing examiner's service in 
November 1961 before approval of his renewal appointment by the 
Civil Service Commission. Through administrative inadvertence, the 
request of our Personnel Director for prior approval of another ex- 
tension of this appointment through October 31, 1962 did not reach the 
Civil Service Commission for action until November 7, 1961, and that 
Commission formally approved the appointment on that day. Since the 
examiner was in a continuous work status between November 1 and 7, 


his extended appointment was made effective November 1 rather than 


16/ Movants are not aided by the case of Riss & Co. v. U.S., 96 F. 
Supp. 452 (W. D. Mo., 1950), reversed 341 U. S. 907 (1951), where 
the motion to disqualify, made on the seventh day of the hearings, 

was sustained. The examiner was a member of the enforcement staff, 
and the question of timeliness was not before the court. 


| 
17/ See Section 8(a) of the APA and Rule 16(b) of our Rules of Practice. 


234 


[Reference A] 

November 7. No legal consequence or prejudice can properly be 
attributed to the minor clerical oversight involved. There was no intent 
to disturb the examiner's employment, which had been renewed several 
times previously, as,is shown by the facts that he was in the process 
of holding hearings in a case with which he was familiar and that the 
hearings had not been recessed. The papers came through a bit late, 
but they authorized the continuation of his services. 

Accordingly, If IS ORDERED that the motion of R: A. Holman & 
Co., Inc. and Pearson Corporation for withdrawal of the hearing 
examiner and to strike the record be, and it hereby is, denied. 

By the Commission (Chairman CARY and Commissioners WOOD- 
SIDE, FREAR and WHITNEY), Commissioner COHEN not participating. 


Orval L. DuBois 
Secretary 


/s/ Nellye A. Thorsen 


By Nellye A. Thorsen 
Assistant Secretary 


L Filed December 24, 1963] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. A. HOLMAN & CO., INC., ) | 
Plaintiff, ) | 

) Civil Action | 
We ) No. 1888-62. 
SECURITIES AND EXCHANGE COMMISSION,) | 
Defendants. ) | 

[ PROPOSED] | 


ORDER DENYING MOTION FOR SUMMARY 
JUDGMENT FOR PERMANENT INJUNCTION 


This cause came on to be heard upon the motion of plaintiff for sum- 
mary judgment granting a permanent injunction on Count I of the verified 
Complaint and exhibits thereto, and Answer and exhibits thereto, the 
memorandum opinion and order of the Securities and Exchange Commis- 
sion dated May 28, 1962 and Plaintiff's Statement and Undisputed Facts, 


dated November 29, 1963. After argument by counsel for both sides in 
open court on December 20, 1963, on plaintiff's motion for preliminary 


injunction and motion for summary judgment for permanent injunction 
having been filed on December 23, 1963, and this Court being of the opin- 
ion from the undisputed facts of record that plaintiff has failed to exhaust 
its administrative remedies: 
It is hereby 

ORDERED, this day of December, 1963, that plaintiff" s 
motion for summary judgment be and is hereby denied. | 


No objection as to Form: 


Counsel for Plaintiff 


Counsel for Defendants 
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CERTIFICATE OF SERVICE 


I, Edgar H. Brenner, a member of the bar of this Court, 
hereby certify that a copy of the foregoing Motion for Summary 
Judgment for Permanent Injunction, Memorandum of Points and 
Authorities, and Form of Order Denying Motion for Summary 
Judgment for Permanent Injunction was served upon defendants 
by mailing a copy thereof by first class mail, postage prepaid, to 
David Ferber, Esquire, Securities and Exchange Commission, 
Washington 25, D.C., attention of John A. Dudley, Esquire, this 
23rd day of December, 1963. 


Edgar H. Brenner 
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SECURITIES.AND EXCHANGE COMMISSION, et al., 
Appellees. 


Appeal From the United States District Court 
‘for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT © 


These are appeals from Orders entered by the District Court 
denying Appellant's Motion for Preliminary Injunction entered on 
December 26, 1963 and denying Appellant's Motion for Summary 
Judgment for Permanent Injunction entered on January 30, 1964. 
The Notices of Appeal were filed on December 30, 1963 and Febru- 
ary 10, 1964, respectively: / : : 


The jurisdiction of this Court is invoked pursuant to 28 US.C. 
§ 1291; 28 U.S.C. § 1292(a)(1) and 28 U.S.C. § 1294 (1). 


2 
STATEMENT OF THE CASE 


These are appeals from Orders of the District Court refusing to 


enjoin broker-dealer revocation and Regulation A exemption suspension 


proceedings conducted against appellant by the Securities and Exchange 


Commission. 


Appellant seeks to enjoin these proceedings on the grounds that 
the Hearing Examiner presiding over the hearings did not possess the 
independence required by Section 11 of the Administrative Procedure 
Act. It is contended that such independence was lacking because the 
Hearing Examiner was' over retirement age and was reappointed to 
serve by the Securities and Exchange Commission on a temporary year- 
to-year basis "at the will of the appointing officer." (J.A. 12-21) 


Prior to the filing of the Complaint in this action, appellant raised 
these same issues before the Securities and Exchange Commission. The 
Securities and Exchange Commission by its decision of May 28, 1962, 
however, had denied appellant's Motion to disqualify Swift as the Hearing 
Examiner and to strike the record taken while he purported to act as 
such. Securities Exchange Act Release No. 6814, Securities Act Release 
No. 4416. (J.A. 224) 


The pertinent facts are undisputed. 


Appellant is a corporation duly organized under the laws of the 
State of New York and doing business at 54 Wall Street, New York, New 
York. It is an underwriter duly registered as a broker-dealer with the 
Securities and Exchange Commission under Section 15(b) of the Securities 
Exchange Act of 1934. (J. A. 2, 187) 


On March 30, 1959, pursuant to Regulation A of the Securities and 
Exchange Commission, Pearson Corporation, a Rhode Island Company 
engaged in the manufacture of fiberglass boats, filed a notification and 
offering circular with the Boston Regional Office of the Securities and 
Exchange Commission covering a proposed public offering of 175,000 
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shares of its common stock at $1.00 per share. Appellant was, the under- 
writer for the offering. (J.A. 2, 188) 


On September 16, 1960, the Commission issued an Order temporarily 
suspending the Regulation A exemption for the 175,000 shares of the stock 
which had been sold in April 1959. (J.A. 4, 188) 


The Commission also, by Order dated September 26, 1960, brought 
proceedings to determine whether to revoke appellant's broker-dealer 
registration and whether to suspend or expel appellant from membership 
in the National Association of Securities Dealers, Inc. The Order charged 
the making of untrue statements of material facts and the omission of 
material facts. (J.A. 4, 188) : 


By Commission Order dated October 28, 1960, with respect to the 
proceeding initiated by its Order of September 26, 1960 relating to appel- 
lant's broker-dealer registration, and by Order of October 31, 1960, with 
respect to its Order of September 16, 1960, relating to the suspension of 
the Regulation A exemption, the Commission directed that public hearings 
be held before William W. Swift, as Hearing Officer, in the Commission's 
New York Regional Office, at 10:00 A. M., November 21, 1960. In an addi- 
tional Order, dated October 31, 1960, the Commission consolidated both 
hearings on the ground that they involve common questions of law and 
fact. On November 15, 1960, the Commission amended its Order of Sep- 
tember 26, 1960, making certain additional allegations. | 


The Division of Corporation Finance has participated in the prosecu- 
tion of the proceedings under the various orders from the inception of 
said proceedings, and said proceedings are still pending. 


William W. Swift is an employee and Hearing Examiner of the Securi- 
ties and Exchange Commission. (J.A. 12, 189) 


The Commission's prosecuting staff presented their case against 
appellant and the other respondents under said Orders in some fifty-seven 


days of hearings, over a fifteen-month period, starting December 16, 
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1960 and ending February 9, 1962, after having called about forty-five 
witnesses. When the staff rested their case, the transcript of the record 
embraced over six thousand pages and in excess of three hundred and 
fifty different exhibits had been introduced. (J.A. 12, 189) 


Thereupon appellant commenced the presentation of its defense. 
On March 23, 1963 Mr. Swift denied appellant's request for the issuance 
of thirteen subpoenas duces tecum upon broker-dealers who had effected 
transactions in the stock of Precise Development Corporation. The 
ruling was certified to the Commission for review, and the hearings 
were recessed until March 27, 1962. (J.A. 12-13, 189) 


On March 27, 1962 after hearing three additional witnesses, Mr. 
Swift closed the hearing and fixed the time for submission of proposed 
findings, conclusions, and briefs. Appellant objected to the closing of 
the record, pointing out that there were still many subpoenas outstanding 
and that the Commission had not yet ruled on the certified question as to 
the propriety of Mr. Swift's denial of the application for additional sub- 
poenas duces tecum, and asked for a recess to get a ruling from the 
Commission on said certification. Mr. Swift refused the recess and 
gave appellant until the following morning to survey the situation and 
bring in further proof, meanwhile cancelling the closing of the record. 
(J.A. 13, 189) 


On March 28, 1962, the parties were advised of a minute order of 
the Commission entered on March 27, 1962 overruling Mr. Swift's denial 


of the subpoena application of March 23, 1962, and instructing the Hearing 
i 


Examiner to grant the subpoenas. The subpoenas were issued and the 
hearings recessed. (J.A. 13, 189-90) 


The hearings resumed on April 9, 1962 and on April 18, 1962 after 
five additional sessions, in which eighteen witnesses called by appellant 
were heard, about twenty exhibits introduced, and about three hundred 
and seventy-five additional pages of testimony taken, Mr. Swift announced 
off-the-record that he again intended to close the record. However, a 
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death in the family of appellant's counsel caused him not to take such ac- 
tion at that time. A recess was declared until April 24, 1962, oF reason 
of said counsel's bereavement. 


When the hearings resumed on April 24, 1962, Mr. Swift heard two 
additional witnesses, admitted five exhibits and denied three applications 
by appellant for a total of six subpoenas and testificandum and fourteen 


duces tecum. He thereupon closed the hearings over appellant's strenous 
objections that it had witnesses it wished to call. (J.A. 13-14, 190) 


On April 25, 1962, it came to appellant's and its counsel's attention 
for the first time that Mr. Swift was born on October 22, 1887, and by 
October 22, 1957 had completed in excess of fifteen years of service in 
employ of the United States Government. 


On May 7, 1962, the Commission reversed the rulings of Mr. 
Swift, ordered that the hearings be reopened promptly by him, and 
directed the issuance of the requested subpoenas. 


On May 15, 1962, the hearings reconvened pursuant to the afore- 
said direction of the Commission. 


On May 15, 1962, Mr. Swift denied the motion to seeaik him 
and to strike the record, and certified his ruling to the Commission. 


The hearings proceeded on May 15, 1962, and thereafter on the 
explicit understanding that by continuing to participate in the hearings, 
appellant had not waived and would not be deemed to have waived its 
objections to Mr. Swift's status. | 


The Commission's staff filed a memorandum in opposition to 
appellant's motion that the Hearing Examiner be disqualified and the 
recordbe stricken, May 18, 1962. In said memorandum, the staff indi- 
cated that it had examined the official personnel folder of Mr. Swift. 
(J.A. 14-16, 190-91) 
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On May 22, 1962, after special permission had been obtained there- 
for from the Commission, appellant's counsel inspected said official 
personnel folder for Mr. Swift and saw, among other things, the following 
"Notification of Personnel Action," on Standard Form 50, addressed to 
Mr. Swift: 


a) Dated October 31, 1957, mandatorily retiring him as Hearing 
Examiner, GS-935-14, at salary of $11,395.00 per annum. (J.A. 16, 191) 


b) Dated November 1, 1957, giving him a temporary appointment 
for a period not to exceed October 31, 1958 as Hearing Examiner 
(J.A. 16, 191) 


c) Dated August 12, 1958, correcting, effective November 1, 1957, 
his temporary appointment as Hearing Examiner for a period not to ex- 
ceed October 31, 1958, and stating: 


"As provided by the provisions of Section 13(a) 
of the Civil Service Retirement Act, you may be 
separated at the will of the appointing officer." 
(J.A. 16, 191) 
a) Dated November 14, 1958, giving him a temporary appointment 
as Hearing Examiner for a period not to exceed October 31, 1959, stating, 
In accordance with Section 13(a) of the Civil Service Retirement Act, you 


may be separated at the will of the appointing office." (J.A.16, 191) 


e) Dated September 30, 1959, giving him a temporary appointment 
as Hearing Examiner for a period not to exceed October 31, 1959, effec- 
tive as of September 21, 1959, also promoting Mr. Swift to Grade GS-935- 
15 at a salary of $13,070.00 per annum, and stating, "In accordance with 


Section 13(a) of the Civil Service Retirement Act, you may be separated 
at the will of the appointing office." (J.A. 16, 191) 


f) Dated November 6, 1959, giving him a temporary appointment 
as Hearing Examiner for a period not to exceed October 31, 1960, and 
stating, 'In accordance with Section 13(a) of the Civil Service Retirement 
Act, you may be separated at the will of the appointing office." (J.A.17, 192) 
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| 
g) Dated November 1, 1960, giving him a temporary appointment 


as Hearing Examiner for a period not to exceed October 31, 1961, and 
stating, "In accordance with Section 13(a) of the Civil Service Retirement 
Act, you may be separated at the will of the appointing office.” (J.A. 17, 192) 


h) Undated, giving him a temporary appointment as Hearing 
Examiner for a period not to exceed October 31, 1962, and stating, "In 
accordance with Section 13(a) of the Civil Service Retirement Act, you 
may be separated at the will of the appointing office." (J.A. 17, 192) 


On May 28, 1962, the Commission denied appellant's motion to dis- 
qualify Mr. Swift and to strike the record of the hearings, stating inter 
alia that 'the motion raises a question of first impression, having 
government-wide implications affecting the validity of all proceedings 
presided over by retired Hearing Examiners who have been reemployed.' 


In its opinion, the Commission stated with respect to post-retire- 
ment employment of Mr. Swift, ‘such reemployment, made with Civil 
Service Commission approval, comes only after the Examiner has for 
many years conducted hearings and made decisions under conditions 
and standards of freedom from subservience, and of scrupulous fairness 
and impartiality." Securities Exchange Act Release No. 6814. Securities 
Act Release No. 4496. May 28, 1962. (J.A. 230) | 


Pursuant to appellant's motion, the Securities and Exchange 
Commission had, on May 21, 1962, recessed the hearings until the 
Commission had ruled upon appellant's motion. The hearings resumed 
on May 28, 1962, at which time appellant asked that it be given copies of 
the orders of the Commission assigning Mr. Swift to function as a Hear- 
ing Examiner at all times from November 1, 1957 to that date. The 
Commission's staff declined to provide the requested documents or 
furnish the data, and the Hearing Examiner stated that he would deny 
any application by appellant for the issuance of a subpoena duces tecum 
requesting such documents. The Hearing Examiner certified his afore- 
said ruling to the Commission, which affirmed the same on its order of 
June 4, 1962. 


8 


Each of Mr. Swift's reappointments (other than the initial reappoint- 


ment, which was corrected on August 12, 1958) has specifically notified 
Mr. Swift that, "As required by the provisions of Section 13(a) of the 
Civil Service Retirement Act, you may be separated at the will of the 
appointing office.” (J.A. 18, 193) 


Mr. Swift's retirement annuity amounted to $398.00 monthly, i.e., 
$4,776.00 per annum. Mr. Swift is at the present time being compensated 
at the annual rate of $14,055.00 in his * * * capacity as Hearing Exami- 
ner. (J.A. 19, 193) 


Prior to April 25, 1962, appellant had no knowledge of the facts 
that disqualify Mr. Swift as Hearing Examiner. (J.A. 20, 193) 


After further hearings, the record in this matter was closed. 
Simultaneous proposed findings of facts were filed on April 15, 1964. 
Unless enjoined by this Court, the proceedings will run their normal 
course, requiring reply brief, a recommended decision, briefs to the 
Commission, oral argument and a decision by the Commission. 


PRIOR PROCEEDINGS 


The Complaint in this action was filed on June 13, 1962. (J.A. 
(v)) 


On July 6, 1962, the District Court, on the basis of Count I of this 
Complaint, issued a preliminary injunction against further conduct of 
these proceedings before the Securities and Exchange Commission. This 
was on the ground that’ Commissioner Woodside was disqualified from act- 
ing in a judicatory capacity in these administrative proceedings, because 
the Commissioner had previously been chief of a division with responsi- 
bility for processing registration statements, including the one which is 
the subject of the hearing in question. 
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Appellant did not press its Motion for a Preliminary Injunction 
based on Count II of the Complaint, which alleges the disqualification 
of the Hearing Examiner, William W. Swift, the issue involved on these 
appeals because there was a controlling precedent in its favor on Count 
L 


This decision of the District Court was reversed by this Court by 
its decision of June 13, 1963, No. 17,202. Certiorari was denied on 
December 9, 1963. 


Appellant thereupon renewed his Motion for Preliminary Injunction 
on the grounds set forth in Count II of the Complaint. Oral argument was 
had on December 20, 1963. The District Court on December 26, 1963 
entered an Order denying Appellant's Motion for Preliminary Injunction 
on the grounds that appellant had failed to exhaust its administrative 
remedies and had waived its right to a Preliminary Injunction under 
Count II of the Complaint by not pressing it at the Hearing which resulted 


in the granting of a Preliminary Injunction based on Count L (JA. 195) 
| 


A Notice of Appeal from this Order was filed on December 30, 
1963. (J.A. 196) | 


On December 23, 1963, appellant moved the District Court on the 
Complaint and Answer for summary judgment granting a permanent in- 
junction against the Securities and Exchange Commission on Count ug 
enjoining the defendants from holding any further hearings in the pro- 
ceedings pending before the Securities and Exchange Commission. After 
oral argument on January 23, 1964, the District Court denied this motion 
by an Order entered January 30, 1964. (J.A, 221 ). A Notice of Appeal 
was filed on February 10, 1964. (J.A. 222) 
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STATEMENT OF POINTS 


1. Hearing Examiner William W. Swift did not possess the inde- 
pendence in tenure and compensation required by Section 11 of the 
Administrative Procedure Act and should not be permitted to preside 
over the consolidated broker-dealer revocation proceeding and Regula- 


tion A suspension proceeding brought by the Securities and Exchange 


Commission involving R. A. Holman & Co., Inc. 


2. The District Court erred in denying preliminary and perma- 
nent injunctions against the further conduct of the administrative pro- 
ceedings in that the doctrine of exhaustion of administrative remedies - 
does not preclude relief herein. 


3. Appellant did not waive grounds for preliminary injunctive 
relief set forth in Count II of the Complaint. 


SUMMARY OF ARGUMENT 


The Hearing Examiner, Swift, who is presiding over the administra- 
tive proceedings pending against appellant before the Securities and 
Exchange Commission, is disqualified because he lacks the independence 
required of a hearing officer under Section 11 of the Administrative Pro- 
cedure Act. Under this section an examiner may be removable only for 
good cause and after a hearing. Hearing Examiner Swift, as a reemployed 
annuitant, serves on a temporary year-to-year basis and may be separated 
at the will of the Commission. Accordingly, he plainly lacks the indepen- 
dence from the Commission required under the Act. 


This independence of Hearing Examiners is not a technical but a 
substantial requirement. It is based on the long recognized and estab- 
lished principle that a person acting in a judicial capacity must be 
independent with respect to such matters as tenure and compensation. 


Appellant's business of engaging in the distribution of securities 
under Regulation A is suspended during the pendency of the administra- 
tive proceedings against him, thus causing him irreparable injury. Such 
injury can be minimized if the present invalid proceedings are ‘enjoined, 
regardless of what the ultimate outcome of these proceedings may be. 


Under these circumstances, an injunction against the continuation 
of these invalid proceedings without requiring appellant to wait for the 
lengthy proceedings against him to run their course is clearly appro- 
priate. 


ARGUMENT 


L The Administrative Proceedings, Presided Over By 
A Disqualified Hearing Examiner, Must Be ae 
To Avoid Irreparable Injury to Appellant. 


(a) The Hearing Examiner, William W. Swift, who | 
is presiding over broker-dealer revocation proceedings — 


pending against appellant clearly lacks the independence 
required of a hearing officer. | 


Section 11 of the Administrative Procedure Act provides that 
"examiners should be removable by the agency in which they are 
employed only for good cause established and determined by the Civil 
Service Commission after opportunity for hearing and upon the record 
thereof." It also provides that examiners "shall receive compensation 
prescribed by the [ Civil Service] Commission independently of agency 
recommendations." | 


Hearing Examiner Swift plainly does not have the independence 
from the Securities and Exchange Commission required by Section 11 
of the Administrative Procedure Act. : 
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On October 31, 1957, Mr. Swift was mandatorily retired as a 
Hearing Examiner by reason of his age and federal service. The 
Commission thereupon has reappointed Mr. Swift as a Hearing Examiner 


on a temporary year-to-year basis, pursuant to the provisions of the 
Civil Service Retirement Act Amendment of 1956, specifically 5 U.S.C. 
§ 2263(a). This section provides that an annuitant so re-employed 


serves at the will of the appointing officer. This provision has been 
implemented by Civil Service Regulations, 5 CFR § 9.101 and 104. 

The Hearing Examiner's record of personnel action, which are not 
disputed, demonstrate that the Hearing Examiner was given successive 
annual temporary appointments which specifically informed him that he 
could be "separated at the will of the appointing officer," the SEC. 

(J.A. 25-27 ). This status clearly deprives Mr. Swift of the requisite 
independence. He may be dismissed, not only for good cause and after 
a hearing, as provided by Section 11, but at the whim of the Commission. 
Furthermore, his annual reappointment is completely within the discre- 
tion of the Commission. 


Such a status for a Hearing Examiner is contrary to the purpose of 
Section 11 clearly set forth in the Legislative History of the Administra- 
tive Procedure Act which contains the following statement: 


1% * * Section 11 recognizes that agencies have a proper 
part to play in the selection of examiners in order to secure 
personnel of the requisite qualifications. However, once 
selected, under this bill the examiners are made independent 
in tenure and compensation by utilizing and strengthening the 
existing machinery of the Civil Service Commission. 


"Accordingly, section 11 requires agencies to appoint the 
necessary examiners under the civil service and other laws 
not inconsistent with the bill. But they are removable only 
for good cause determined by the Civil Service Commission 
after a hearing, upon the record thereof, and subject to judicial 
review. Moreover, their compensation is to be prescribed 
and adjusted only by the Civil Service Commission acting 
upon its independent judgment. The Commission is given 
the necessary powers to operate under this section, and it 
may authorize agencies to borrow examiners from one 
another. 
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“If there be any criticism of the operation of the 
civil-service system, it is that the tenure security of 
civil-service personnel is exaggerated. However, it 
is precisely that full and complete tenure security 
which is widely sought for subordinate administrative 
hearing and deciding officers. Section 11 thus makes 
use of past experience and existing machinery for the 
purpose." Administrative Procedure Act, Legislative 
History, Senate Document No. 248, 79th Cong., 2d Sess. | 
(1946), p. 371. 

It is clear that the SEC's use of successive appointments termina- 
ble at the will of the SEC destroys the independence of Mr. Swift as a 
Hearing Examiner and removes the Congressionally required insulation 


from agency control of tenure and compensation. 


In Federal Home Loan Bank v. Long Beach Federal Saving: s & Loan 


Association, 295 F.2d 403 (CA 9, 1961), the Court, on appeal from an 
order of the district court, held that the hearing examiner had not been 
validly appointed in that case because of doubt thrown upon the method 
of his selection. I was further held that any doubt as to the legality of 
the hearing examiner's appointment should be resolved in favor of the 
respondent in the administrative proceedings observing that "a contrary 
resolution of such a doubt, if ultimately proved erroneous, could taint 
and vitiate several years of administrative proceedings."" (295 F.2d 403, 
410). 


The facts as to Mr. Swift's appointment have not been disputed by 
the SEC. It is respectfully submitted that having shown that, as' in the 
Long Beach case, the hearing examiner is not independent in tenure and 
compensation, his appointment should be invalidated by this Court. 


The Securities and Exchange Commission, in its Per Curiam Opinion 
of May 28, 1962, denying plaintiff's motion to require the withdrawal of 
the Hearing Examiner (See CCH Federal Securities Law Reports, Para- 
graph 76,849 (June 7, 1962)), stated that the motion "raises a question of 


first impression having government-wide implications affecting the 
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validity of all proceedings presided over by retired hearing examiners 
who have been reemployed." (J.A. 226) 


The Commission, in its decision referred to above, noted that sub- 
sequent to the adoption of the Administrative Procedure Act, Congress 
adopted the reemployment provision providing that reemployed annuitants 
serve at the will of the employing agency with the statement that this 
should be the case "notwithstanding any other provisions of law." From 
this, the Commission implies that Congress intended to amend Section 11 
of the Administrative Procedure Act which governs the independence of 
hearing examiners. This argument completely ignors the provisions of 
Section 12 of the Administrative Procedure Act which provides specifi- 
cally, "No subsequent legislation shall be held to supersede or modify the 
provisions of this Act except to the extent that such legislation shall do 
so expressly." No provisions in the Civil Service Retirement Act ex- 
pressly purport to amend the Administrative Procedure Act. 


(b) Substantial Rights are Involved 


The temporary status of Hearing Examiner Swift does not repre- 
sent a violation of a mere technical requirement of the Administrative 
Procedure Act. The requirement of Section 11 of the Act has its roots 
in the principle sometimes ignored but long cherished that a judge, 
juror or hearing examiner should be free to decide a case according to 
his conscience and on the basis of its merits without extraneous influences 
which may work to the advantage of one party and to the detriment of 
another. No judicial, or quasi-judicial officer can be expected to adminis- 
ter justice with dispassion if he has a financial stake in the result. 

Human nature is such that one engrossed in casting an anchor to windward 
may not have either the time or the inclination to observe with accuracy 
the scales of justice. These principles of due process apply today not 

just to judges in the sense of those who preside over tribunals established 
under Article Il of the Constitution but to administrative officials as well. 


| 
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The integrity of the administrative process depends primarily upon the 
impartiality and ability of the examiners because, in the words of the 
Task Force Report on Legal Services and Procedure, Commission on 
Organization of the Executive Branch of the Government, P. 258 (1955) 
"the administrative process, in a sense, constitutes a trial. . avd 


Throughout the history and development of our legal institutions, 
there have been repeated threats to the independence of deciding officials 
and the law has grown and developed in response to them. Our present 
constitutional and statutory safeguards against the abuses inherent in 
such situations are the measure of the accumulated legal experience of 
western civilization. Each case which presents these issues, no matter 
how mundane it may appear, shares in this heritage to which brief 
reference is made below. | 


A leading authority on Roman law has pointed out one of the con- 
sequences of increased centralization during the Dominate period in 
Roman history (284 A.D.—565 A.D.) was that the judicial magistrate 
was subject to ever increasing control by the Emperor who was "con- 
stantly binding him by new rules and threatening him with penalties if 
he disobeyed them." Ferguson, A Day in Court in Justinian's Rome: 
Some Problems of Evidence, Proof and Justice in Roman Law. 46 Iowa 


L. Rev. 732, 734 (1961). 


In 14th century England, Sir Robert Tresilian presiding over the 
trial of those implicated in the Wat Tyler rebellion made it clear that 
every man who came before him would be found guilty and punished by 
the heaviest penalties of the law. "When a first jury refused to find 
against the peasant leaders, he selected a second and then a third. The 
juries served under threat of death if they failed to act according to the 
will of the black and beatling judge."" Costain, The Last Plantagenet, 

P. 79 (1962). | 
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Lawyers schooled in the common law tradition recall the accounts 
of the dramatic incident when Lord Chief Justice Coke on behalf of the 
common law judges questioned the extent of King James’ royal preroga- 
tive to interfere in litigation. The judges of King's Bench, Common 
Pleas and Court of the Exchequer who first asserted judicial independence 
retreated in the face of royal displeasure and conceded that they would 
stay proceedings in which his Majesty, King James, took an interest. 
"Only the Lord Chief Justice of the King's Bench said for answer, That 


when the case should be, he would do that should be fit for a Judge to do." 
See Bowen: The Lion and the Throne, P. 374 (1957 Ed.) 


In response to the slightly more refined despotism of 18th century 
England, the American colonists in declaring their independence of the 
British crown specifically listed as an example of the King's "repeated 
injuries and usurpations” directed to "the establishment of an absolute 
Tyranny" the fact that he "has made Judges dependent on his Will alone 
for the tenure of their offices and the amount and payment of their 
salaries.’ The Declaration of Independence. 


Before the formation of our Federal Union, the states were eager 
to prevent repetitions of similar injustices. For example, the people of 
Massachusetts in their Bill of Rights enacted in 1780 provided "that the 
judges of the supreme judicial court shall hold their offices as long as 
they behave themselves well; and that they should have honorable 
salaries ascertained and established by standing laws." Massachusetts 
Bill of Rights, Article XXIX. 


The same considerations are reflected in the Constitution of the 
United States which provides in Article III that judges in the federal 
courts "shall hold their Offices during good Behavior" and that their 
compensation “shall not be diminished during their Continuance in 
Office.” The reason for this requirement was clearly stated by Hamil- 


ton in The Federalist Papers, No. 78, wherein the following appears: 
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"Next to permanency in office, nothing 
can contribute more to the independence of 
the judges than a fixed provision for their 


support. * * * In the general course of human 
nature, a power over a man's subsistence 
amounts to a power over his will." 


In the landmark case of Tumey v. Ohio, 273 U.S. 510, 532 (1927) 
Chief Justice Taft speaking for a unanimous court held that it deprived 
a defendant of due process to be tried before an officer who would be 
entitled to personally retain the court cost in the event of conviction. 
Justice Taft stated: 


''* * * There are doubtless mayors who would 
not allow such a consideration as $12 costs in each | 
case to affect their judgment in it, but the require- , 
ment of due process of law in judicial procedure is | 
not satisfied by the argument that men of the high- 
est honor and the greatest self-sacrifice could 
carry it on without danger of injustice. Every 
procedure which would offer a possible temptation 
to the average man as a judge to forget the burden 
of proof required to convict the defendant, or which | 
might lead him not to hold the balance nice, clear | 
and true between the state and the accused, denies , 
the latter due process of law." 


The Administrative Procedure Act of 1946 represented an attempt 
to apply to a growing federal bureaucracy the principles of fairness and 
due process which had been too easily ignored in the guise of administra- 
tive flexibility. Section 11 of the Administrative Procedure Act was 
enacted to insure that "Hearing Examiners once appointed would be 
independent in tenure and compensation."" Administrative Procedure Act 
Legislative History, Senate Document 284, 79th Congress, 2d Session, P. 
371 (1946). Shortly after the passage of the Act it was stated that because 
of Section 11 | 

'®* * * no longer will it be possible for an 
Examiner to be deprived of promotion and pay 
because a petulent Commissioner dislikes his 
conduct of a particular proceeding. An Exami- 


ner enjoying Civil Service status, and independ- 
ent of whims and prejudices is bound to be a 
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better Examiner than one who does not enjoy such 
freedom of thought and action." The Federal Ad- 
ministrative Procedure Act and the Administrative 
Agencies, p. 339 (1957). 
Accordingly, were R. A. Holman & Co., Inc. to be required to 
appear and answer charges brought by the Securities and Exchange 


Commission before a Hearing Examiner whose virtually unique appoint- 


ment provides that he serves at the pleasure of the Securities and Ex- 


change Commission would deprive it of the substantial right derived 
from the Constitution which an enlightened Congress specifically con- 
firmed that it, and other similarly situated, should enjoy. 


(c) The Constitution of These Invalid Proceedings 
Will Cause Irreparable Injury to Appellant. 


As we have shown above, these proceedings are being presided 
over by a Hearing Examiner who lacks the independence required by 
Section 11 of the Administrative Procedure Act. It is clear that any 
decision reached in these proceedings will be therefore invalid. 
Appellant should not be required to continue to submit to proceedings 
which impose a penalty upon him without notice or hearing which 
cannot result in a valid order. Irreparable injury to appellant will 
result if these proceedings were to run their normal course. 


If the continuation of these proceedings is not enjoined, appellant 
will be required to go through lengthy proceedings, including proposed 
findings of facts covering over 8000 pages of transcript, and requiring 
the preparation of briefs, exceptions, oral argument, etc. Such pro- 
ceedings will in all probability, take a substantial period of time and 
give rise to large additional legal fees and other expenses. 


More important, during the long pendency of these invalid pro- 
ceedings, appellant will be under suspension from engaging in his 
business, the distribution of securities under Regulation A. As this 
Court recognized in R. A. Holman & Co., Inc. v. S.E.C., 113 U.S. App. 
D.C. 43, 299 F.2d 127, 130, cert. denied, 370 U.S. 911 (1962), appellant's 
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business will be "extensively and perhaps irremediably damaged." 


by the continuation of this suspension. In that case this Court upheld 
the suspension of appellant's right to engage in Regulation A underwriting 
without notice or hearing because it found the interest asserted by the 
Securities and Exchange Commission in their protection of the securities— 
purchasing public to outweight the interests of appellant. Such a denial 
of a valuable right without notice or a hearing represents a special 
remedy not usually permissible, and of doubtful validity, under the 
standards of due process. Thus, in Silver v. New York Stock Exc e, 
373 U.S. 341, the Supreme Court, in holding that the New York Stock Ex- 
change could not deprive a broker-dealer of private direct wire connec- 
tions without notice and hearing noted, 373 U.S. at 362, note 15 | 
". .. k is significant, however, that the | 

Commission's power to obtain restraint of par- 

ticular violations is confined to traditional 

judicial channels with the safeguards implied 

thereby... ." 

Not only is R. A. Holman deprived of his business during the pen- 
dency of these proceedings, if the decision is ultimately against him, he 
will be subject to a five-year disability from the date on which the 
Commission's final Order is entered. See Commission's Rule 252(e)(2). 
Consequently, the continuation of invalid proceedings against Holman sub- 
ject him now to the imposition of a penalty without notice or hearing and 
extends the time, if the ultimate decision is adverse, that he will be 
penalized by being prevented from conducting his business. This special 
form of injury, not generally existing in S.E.C., or indeed in other pro- 
ceedings, is a compelling basis for the availability of equitable relief. 
Equitable relief should be available in these circumstances. 
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(a) Equitable Relief is Appropriate Here 


As shown above, the administrative proceedings are clearly con- 
trary to Section 11 of the Administrative Procedure Act because of the 
Hearing Examiner's lack of the requisite independence. The facts con- 
cerning the Hearing Examiner's disqualification are undisputed. The 


irreparable injury resulting from the continuation of these proceedings 
has been explicitedly recognized by this Court. Holman & Co. v. S.E.C., 
supra, 112 U.S. App. 43, 220 F.2d 127, 130. 


Under the special circumstances of this case, an order enjoining 
the administrative proceedings pending against appellant is clearly 
appropriate, as the judicial decisions cited below plainly indicate. 


This Court in Amos Treat & Co. v. Securities and Exchange 
Commission, U.S. App. D.C.__, 306 F.2d 260 (1962), enjoined 
administrative proceedings before the Securities and Exchange Commis- 
sion on the ground that one of the Commissioners was disqualified. 

In that case, the court did not require the appellant to exhaust his 
administrative remedies by participating in an invalid proceeding, 
because, as the court stated, "we are confronted by a situation where 
the asserted infirmity is fundamental." 


In Empresa Hondurena de Vapores, S. A. v. McLeod, 300 F.2d 222, 
228 (1962), vacated without decision 372 U.S. 10 (1963), and in Fay v. 
Douds, 172 F.2d 720, 723 (1949), the Second Circuit has ruled that a dis- 
trict court has proper jurisdiction to entertain an action to enjoin an 
administrative proceeding where an assertion is made, “not transparently 
frivolous, that failure to enjoin would deny rights guaranteed by the 


Constitution" (ibid.). 


Similarly, in Federal Home Loan Bank Board v. Long Beach 
Federal Savings and Loan Association, 295 F.2d 403 (9th Cir. 1961), the 
Ninth Circuit upheld the jurisdiction of the district court to determine 
the qualifications of a hearing examiner conducting an administrative 
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proceeding. The Court of Appeals there made its investigation of the 
facts and disqualified the examiner, justifying its action as necessary 
to protect the parties to the proceeding from being required to complete 
a long administrative proceeding under circumstances where no valid 


final order could be issued. 


In Eisler v. Clark, 77 F. Supp. 61 (D.C.D.C, 1948), the District 
Court, in a deportation proceeding, enjoined a hearing invalid under the 
Administrative Procedure Act without requiring the exhaustion of 
administrative remedies. The opinion in that case states: | 


"The Court does not think it is an inter- 
locutory matter in the legalistic sense at all. 
In the first place, the Court thinks the issue 
is fundamental. In the second place, the 
Court thinks it is more or less ridiculous to 
say that a matter of this importance, which 
can be decided now just as well as it can at 
the end of a long proceeding, should await the 
end of the proceeding, and the Court, therefore, 
grants the motion for a declaratory decree and 
injunctive relief as requested in the prayer for 
relief in these proceedings." 


The question of Hearing Examiner Swift's disqualification can, of 
course, be decided now, "just as well" as after the end of thesé pro- 


ceedings. 


Moreover, the Supreme Court's recent decision in Boire v. Grey- 
hound Corp., 84 S.Ct. 894 (1964) makes it clear that under the exception 
to the exhaustion of administrative remedies rule, defined in Leedon v. 
Kyne, 358 U.S. 184, administrative proceedings may be enjoined where, 
as in this case, the administrative agency has acted in excess of its 
powers as defined by law and where none of the pertinent facts are dis- 
puted. 


Accordingly, under the standards laid down by the courts, this is 
plainly a case where the administrative proceedings must be enjoined. 


To deny such relief until the end of these invalid administrative 
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proceedings, which can only result in the issuance of a void order, 
would only impose needless injury and expense to appellant. 


CONCLUSION 


The Orders of the District Court refusing to enjoin the administra- 


tive proceedings pending against appellant should be reversed, and the 
District Court directed to enjoin the continuation of the proceedings 
before the disqualified Hearing Examiner. 


Respectfully submitted, 


Milton V. Freeman 
Edgar H. Brenner 


1229 - 19th Street, N.W., 
Washington, D. C. 20036. 


Attorneys for Appellant. 


Of Counsel: 
ARNOLD, FORTAS & PORTER 
1229 - 19th Street, N. W., 
Washington, D. C. 20036. 


Dated: April 27, 1964. 
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QUESTIONS PRESENTED 
In the opinion of the appellees the questions presented by 
these appeals are: 
. 1. Whether a district court order denying a motion for 
summary judgment without specification of the reasons therefor 


is an appealable order. 


2. Whether a plaintiff asserting two separate grounds in 
support of requested injunctive relief may make a deliberate election 
to rely solely upon one of the grounds at a hearing in the district 
court on its motion for a preliminary injunction, continue to rely 


solely upon that ground in appellate proceedings, and then, having 


ultimately failed ‘to obtain preliminary relief upon that ground, 


attempt to obtain 'a second preliminary injunction on the basis of 


the other ground not theretofore relied upon. 


3. Whether a party to an administrative proceeding pending 
before the Securities and Exchange Commission may avoid the operation 
of the principle of exhaustion of administrative remedies by bringing 
an injunctive action in the district court in order to obtain judicial 
tee of an interlocutory order of the Commission rejecting the party's 
contentions: 

(a) that the Commission's hearing examiner presiding over 


the administrative hearing is disqualified by reason 
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of his having passed the age of mandatory retirement 


and his continuing service is therefore allegedly at 
the will of the Commission without what is claimed 

to be the ‘requisite Sndependence of the Commission 
required by the Administrative Procedure Act, and 

that the objection to the hearing examiner's presiding, 
raised for the first time after the party had parti- 
cipated in the hearing for almost a year and a half 
during which more than 8,000 pages of testimony were 
taken and 440 exhibits introduced, was timely under 


Section 7(a) of the Administrative Procedure Act. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


' No. 18,295 
No. 18,444 


R. A. HOLMAN & CO., INC., 


Appellant, 


COUNTERSTATEMENT OF THE CASE 


I. The Current Appeals 


These appeals, consolidated by order of this Court dated April 
14, 1964, arise from an injunctive action commenced by appellant in 
the court below on June 13, 1962, in which appellant seeks to have 
the Securities and Exchange Commission and its individual nenbers, 
appellees herein, and its hearing a en from continuing 


to conduct an administrative proceeding to which appellant is 2 party. 
——_——— FF 


1/ The hearing examiner was not served with process below (ga vevt) 
and is not an appellee here. | 


q@) 


= foe 


The same Sos action was the subject of this Court's decision 


in No. 17,202 and the administrative proceeding sought to be halted 
was also the subject of this Court's decision in Nos. ree 17,202 
and 18,300. In No. 18,295 appellant seeks review of an order of the 
district court denying appellant's second attempt to obtain a prelim- 
inary eageneeton against further conduct of the proceeding and in 
No. 18,444 appellant seeks review of an order denying its motion for 


summary judgment. I 
II. The Administrative Proceeding and Appellant's Continuation in Business. 


Appellant is a corporate broker and dealer in securities and is 
weatetered with the Commission under Section 15(b) of the Securities 
Exchange Act of 1934, 15 U.S.C. 780(b) (JA 2). On September 26, 1960, 
the Commission instituted! an administrative proceeding, pursuant to 
Sections 15{b) and 15A of the Act, 15 U.S.C. 780(b), 780A, to determine 
whether grounds were present warranting (1) the revocation or suspension 
of appellant's registration as a broker-dealer and (2) the expulsion 


or suspension of appellant from membership in the National Association 


Securities and Exchange Commission v. R. A. Holman & Co., Inc., 
App. D.C. __, 323 F.2d 284 (1963), certiorari denied, 375 
U.S. 943 (1963). 


R. A, Holman & Co., Inc. v. Securities and Exchange Commission 
112 App. D. C. 43, 299 F.2d 127 (1962), certiorari dented, 
370 U.S. 911 (1962). 


: | 
of Securities Dealers, Inc. (JA 4). The order instituting the proceeding 


noted that certain information had been reported to the Commission by 
its staff which, if true, tended to show that appellant had wilfully 


violated the securities registration and antifraud provisions of the 


Securities Act of 1933 and various antifraud provisions of the ‘Securities 
Exchange Act of 1934 in connection with appellant's distribution of 
the stock of Pearson Corporation (JA 62-67). | 

Appellant hae been free to engage in the securities business as 


| 
a registered broker-dealer since the inception of the proceeding in 


September of 1960. Appellant may not, however, without a. Commission 


determination to the contrary, underwrite securities issues exempt 
4 


from registration by Regulation A under the Securities Act of 1933. 
| 

As noted below (infra, p.12 ), much of the delay in the completion 
| 


‘of the proceeding has been due to appellant's own activities. | 


| 
III. Appellant's First Attempt to Halt the Commission's Proceeding. 


On June 13, 1961, nearly nine months after the institution of 
the. administrative proceeding, appellant commenced an action in the 
district court seeking to have the Commission enjoined from further 


conduct of the proceeding upon the alleged grounds that improper 3 
a 


4/ Appellant's disability respecting Regulation A underwritings is 
due to the fact that appellant was the underwriter of securities 
covered by a filing which is subject to a Regulation A suspension 
proceeding under Rule 261 of Regulation A, 17 CFR 230.261, which 
proceeding has been coasolidated with the proceeding to determine wheth- 
ex to revoke appellant's broker-dealer registration. See Rule 
252(e)(2) of Regulation A, 17 CFR 230.252(e)(2); BR. A. Ho & Co., 
Inc. ve Securities and Exchange Commission, 112 App. D. C, 43, 45, 


299 F.2d 127, 129 (1962), certiorari denied, 370 U.S. 911 (1962). 


parte commmications had occurred between the Commission's staff and 
members of the Commission and that a quorum of the Commission had not 
been present when a particular order had been entered by the Commission 
(JA 50-52, 120). The district court dismissed the complaint and 
appellant appealed to this' Court and requested an order staying the 
administrative proceeding pending appeal. This Court denied the 

stay and affirmed the district court's order, holding, inter alia, that 
the district court had correctly determined that it had no jurisdiction 
to enjoin the proceeding because of the alleged ex parte commmications 
and lack of a quorum R& Holman & Co,, Inc. v. Securities and 


Exchange Commission, 112 App. D. C. 43, 299 F.2d 127 (1962), certiorari 
denied, 370 U.S. 911 (1962). 


Iv. Appellant's Second Attempt to Halt the Commission's Proceeding, 


On May 15, 1962, four months after this Court's decision in the 
above-described action but before the Supreme Court had denied appellant's 


petition for a writ of certiorari, appellant moved in the administrative 


proceeding to disqualify the hearing examiner who had been presiding 


over the evidentiary hearings since their commencement in 1960. Appellant 
asserted that the examiner had reached the age of mandatory retirement 

on October 22, 1957, that since that time he had been employed by the 
Commission pursuant to the reemployment provision of Section 13(a) of 


the Civil Service Retirement Act, 5 U.S.C. 2263(a), which provides that 


such reemployed persons serve “at the will of the appointing officer", 


and that therefore the hearing examiner was without the requisite 

"independence" of the Commission required by Section 11 of the Admin- 

istrative Procedure Act, 5 U.S.C. 1010 (JA 14015). ‘The hearing | 

examiner denied appellant's motion and certified his ruling to the 

. | 

and order also denying appellant's motion, holding that the examiner's ; 

appointment was not violative of the Administrative Procedure Act, 

that the objectives of both that Act and the Retirement Act could 

consistently be retained, and that, in any event, appellant's motion 

to disqualify the examiner was untimely. 40 S.E.C. 1133, 12 Ad. Le 

2d 424 (JA 224-234). | 
Sixteen days later appellant commenced the present action! in 

the court below, again seeking to have the Commission enjoined from 

continuing to conduct the administrative proceeding involving appellant. 

This time appellant's complaint was divided into two counts, the first 

of which presented a challenge to the qualification of two neubers of 

the Commission and was based upon this Court's decision in Amos Treat 

& Co. v. Securities and Exchange Commission, 113 App. D. C. 100, 306 


F.2d 260, which had been handed down only a month earlier, on May 11, 
| 
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a/ 
1962 (JA 2-12). Count II of the complaint (JA 12-21) presented the 


same challenge to the qualification of the hearing examiner which 
had been presented to the Commission and which was the subject of 
the Commission's decision of May 28. Appellant a on the 
basis of both counts, that the Commission be enjoined from further 
conducting the proceetine and be ordered to strike the record there- 
tofore made in the proceeding (JA 21). 

Appellant's motion for a preliminary injunction came on for 
hearing before the district court, Judge Hart sitting, on June 29, 
1962 (JA 158). During this hearing counsel for appellant elected 

- to rely solely upon the allegations of Count I of the compLaint (the 
alleged disqualification of the commissioners) and did not urge the 
ground set forth in Count II (the alleged disqualification of the 
hearing examiner). Prior! to announcing his decision Judge Hart had 
warned counsel that Count II would not be considered unless counsel 


6/ 
pressed it. The district! court, believing that Count I of appellant's 


ee 


S/ The alleged disqualification of the members of the Commission 
had also been the subject of a motion filed by appellant in 
the administrative proceeding on June 4, 1962 (JA 8). The 
injunctive action was instituted nine days thereafter, before 
the Commission had ruled on this motion. ; 


At the conclusion of argument by counsel for appellant, addressed 
solely to Count I of the complaint, the following colloquy took 
place (JA 166): 


The Court: Now what about this Hearing Examiner, are 
you very serious about that? 


Mr. Freeman [counsel for appellant]: 


Yes, we are, Your Honor, but as far as 

this is concemed, if we get this pre- 

liminary injunction, that will resolve 

the question. This is a basic question 
(continued) 


aK | 

- complaint presented a case indistinguishable from Amos Treat, supra, 
granted appellant's motion for a preliminary injunction solely upon 
the basis of Count I (JA 185, 208-210). However, on June 13, 1963, 
this Court reversed the order of the district court and held that 
appellant was required to exhaust its ecuiniscrertve remedies | 
before presenting to the courts its challenge to the qualification 


of the members of the Commission. Securities and Exchange Commission 
App. D. C. __, 323 F.2d 284. In the 


proceedings before this Court, in which the Commission had asked this 


ve. R. A. Holman & Co-, Inc., __ 


Court to reverse the order of preliminary injunction and appellant 


had urged its reasons why the preliminary injunction had been properly 
entered, appellant (which was appellee in those proceedings) aid not 
urge the alleged disqualification of the rm examiner as & basis 


for sustaining the order of the district seco On August 1, 1963 
ae 
6/ (continued from p. 6) 

and the other is secondary. It is novel. 

We don't have an all-fours case in the 


Court of Appeals and we prefer to rest 
for the present on the motion. 


The Court: The first point ; all right. 


| 
| 
| 
| 
At the conclusion of argument by counsel for the a the 
following colloquy occurred (JA 178): 


Mr. Ferber [counsel for the Commission]: 
Now, I don't know whether Mr. Freeman has 
conceded arguendo, at least, that on the 
Hearing Examiner point — 


The Court: Well, he at least hasn’ t prosecuted it and 
unless he does, I won't consider it. 


Mr. Ferber: Then I will not go into that... . 
See Brief for Appellee in No. 17,202. 


this Court denied appellant's petition for rehearing en bane (which also 
failed to urge the alleged disqualification of the hearing examiner) 

and on October 14, 1963, it denied appellant's motion to stay the trans- 
mission of the opinion and certified copy of judgment pending application 
for certiorari The district court, on October 25, 1963, vacated its 
preliminary injunction against further conduct of the administrative 
proceeding in accordance with this Court's direction (JA 211) and 
appellant's petition for a writ of certiorari was denied on December 


9, 1963. 375 U.S. 943. 


Vv. Appellant's Third Attempt to Halt the Commission's Proceeding ~= 


Resulting in the Order Appealed from in No. 18,295. 


About five months after this Court's decision respecting 


appellant's second attempt to halt the proceeding, but prior to the 
Supreme Court's denial of appellant's petition for a writ of certiorari 
to review that decision, appellant returned to the district court and 
attempted to renew its motion for a preliminary injunction which had 
been filed in June of 1962, this time relying solely upon the alleg- 
ations of Count II of the complaint. On December 20, 1963, a hearing 
on this attempted renewal was had before the district court, Judge 
Hart again sitting, at the conclusion of which Judge Hart indicated 
that he would not issue the requested preliminary injunction. On 
December 27, 1963, an order was entered denying the requested relief 
for the stated reasons that (1) appellant “had an opportunity to urge 
the ground set forth in Count II of the complaint as a basis for 


relief at the first hearing on its motion for a preliminary injunction 
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and failed to do so, . . . and may not be afforded a second opportunity 


to obtain a preliminary injunction based upon the ground set forth 

in Count II" and (2) “insofar as . . . [appellant] seeks sofunctive 
relief based upon the ground set forth in Count II of the complaint, 
So's {appellant} has failed to exhaust its administrative reneiies" 
(JA 195). It is this order which is appealed ron in No. 18, 295. 
On January 3, 1964, this Court denied appellant's motion for a stay 


of the administrative proceeding pending appeal. 


VI. Appellant's Fourth Attempt to Halt the Commission's Proceeding. 


On January 2, 1964, appellant commenced an original action 
in this Court (No. 18,300) seeking a writ of mandamus or prohibition 
directing that the Commission's hearing examiner perform no acts in 
the administrative proceeding. Again, the substantive ground relied 
upon was identical to that advanced to the Commission by appellant's 
motion to disqualify the hearing examiner, which motion had been 
denied by the Commission on May 28, 1962, and to that asserted in 
Count II of the complaint which remained pending in the district 
oars Appellant moved for a stay of the administrative proceeding 
pending consideration of the petition and on January 3, 1964, this 
Court denied the requested stay, along with the requested stay | 
in No. 18,295, following an extensive hearing before the | 
Court, Chief Judge Bazelon and Circuit Judges Bastian and Burger 
sitting. Appellant's petition for a writ of mandamis or prohibition 

| 


was denied on January 28, 1964. 
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VII. Appellant's Motion for Summary Judgment <- Resulting in 
the Order Appealed from in No- 18,444. 


About one week prior to the commencement of the mandams action 
in this Court, appellant filed in the district court a motion for 
summary judgment in the injunctive action (JA 223). Along with its 
motion appellant submitted to the court a proposed order denying 
its motion and stating that the district court was "of the opinion 
from the undisputed facts! of record that . . . [appellant] has 
failed to exhaust its administrative remedies" (JA 235, 236). While 
the Commission agreed with appellant that the latter's motion for 
summary judgment should be denied, it objected to the entry of . 


any order which stated that the facts were undisputed and urged 


that there existed a genuine issue of Se fact and that the 


motion should be denied for that reason. The motion came on for 


hearing before the district court, Judge Sirica sitting, on January 


a nna 


8/ Specifically, the Commission asserted that there was a genuine 
issue as to when the facts respecting the alleged disqualification 
of the hearing examiner were first available to appellant (JA 218). 
The Commission contended that this issue was material to its defense 
that appellant's suit was barred under the doctrine of res judicata, 
since appellant could have raised the alleged disqualification of the 
hearing examiner when it brought the first injunctive action in 
Sune of 1961 (JA 50-52). Appellant's reply to the Commission's 
Statement of Genuine Issues asserted that there was no dispute as 
to when the facts respecting the alleged disqualification first came to 
appellant's attention and did not contest the Commission's assertion 
that the disputed fact was when the facts were first available to 


appellant (JA 219). 
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23, 1964 (while the mandamus action was pending in this Court) dnd 
on Janvary 30 the court entered an order denying the motion. The 
order did not state, as appellant had proposed, that it was entered 
on the basis of undisputed facts or that appellant had failed to 
exhaust its administrative remedies and there is nothing in the 
record to indicate that the court considered any issue other than 
whether there existed any genuine issues of material fact in reaching 
its decision. The order denying appellant's motion merely states that 
upon the basis of the pleadings and argument the motion is "denied" 
(JA 221). It is this order which appellant seeks to have reetoned 
in No. 18,444, The Commission, on March 13, 1964, moved to dismiss 
the appeal in No. 18,444 on the ground that the order sought to be 


reviewed is interlocutory and non-appealable; on April 14 this Court 


denied the motion "without prejudice to a renewal thereof in appellees’ 
| 


brief on the merits". 


a th: = 


VIII. The Current Status of the Administrative Proceeding. 


The length of the administrative proceeding has resulted in 
/ 


‘ 2 
large part from delays caused by appellant. As pointed out by 


appellant (Br. 8}, however, the evidentiary hearings before the 
hearing examiner in the proceeding have now been concluded and the 


parties have filed proposed findings of fact with the examiner. 


rT 


g/ The evidentiary hearings were scheduled to begin on November 
21, 1960, but were postponed at the suggestion of appellant's 
counsel, in which the staff of the Commission joined, so that 
the parties might attempt to effect a stipulation of facts. — 
The stipulation was never achieved and the hearings commenced 
before the hearing examiner on December 16, 1960. From 
that date until June'13, 1961, when appellant first attempted 
to enjoin the proceeding, there had been a total of eight 
adjournments of the hearings, totaling 140 days. Appellant 
either requested or joined in the requests for six of these 
adjournments, totaling 120 days, including every such request 
after January 31, 1961. All requests for adjournments after 
March 14, 1961, during this period, were opposed by the 
Commission's staff (JA 54). From that time until February 9, 
1962, the period in which the Commission's staff presented 
its evidence, there were 53 possible hearing days lost because 
of adjournments requested by appellant. Thereafter, until 
June 13, 1962, when appellant instituted the present injunctive 
action, 28 possible hearing days were lost by reason of appel- 
lant's requested adjournments. In addition, during this 
period when appellant was presenting its case, it introduced 
much evidence of a cumlative nature, even after the staff 
had conceded what appellant was attempting to show (JA 54-55, 
56-58). Appellant aiso during this period failed to have 
witnesses present to testify (JA 55-56, 58, 206-207). Finally, 
there were_no hearings conducted during the fifteen-month period 
in which the preliminary injunction obtained by appellant was in 
effect (JA 208-210, 211). 


sik} s 


STATUTES INVOLVED 


Section 25(a) of the Securities Exchange Act of 1934, 15) 


| 
U.S.C. 78y(a), provides in pertinent part: 


“any person aggrieved by an order issued by the 
[Securities and Exchange] Commission in a proceeding 
under this title to which such a person is a party 
may obtain a review of such order in the Court of 
Appeals of the United States, within any circuit wherein 
such person resides or has his principal place of business, 
or in the United States Court of Appeals for the District 
of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying 
that the order of the Commission be modified or set aside 
in whole or in part. . . . Upon the filing of such peti-' 
tion such court shall have jurisdiction, which upon the | 
filing of the record shall be exclusive, to affirm, 
modify, and enforce or set aside such order, in whole | 
or in part. oe aw : 


Section 7(a) of the Administrative. Procedure Act of 1946, 
5 U.S.C. 1006(a), provides in pertinent part: 


"any . . . [presiding] officer may at any time withdraw 
if he deems himself disqualified; and, upon the filing. | 
in good faith of a timely and sufficient affidavit of 
personal bias or disqualification of any such officer, 
the agency shall determine the matter as a part of the 
record and decision in the case." 


- Section 11 of the Administrative Procedure Act, 5 U.S.C. 
1010, provides: 


"Subject to the civil-service and other laws to the 
extent not inconsistent with this Act, there shall be | 
appointed by and for each agency as many qualified and | 
competent examiners as may be necessary for proceedings | 
pursuant to sections 7 and 8, who shall be assigned to 
cases in rotation so far as practicable and shall perform 
no duties inconsistent with their duties and responsibe | 
ilities as examiners. Examiners shall be removable by | 
the agency in which they are employed only for good 
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cause established and determined by the Civil Service 
Commission {hereinafter called the Commission] after 
oppertunity for hearing and upon the record thereof. 
Examiners shall receive compensation prescribed by the 
Commission independently of agency recoumendations or 
ratings and in accordance with the Classification Act 

of 1923, as amended, except that the provisions of para- 
graphs (2) and (3) of subsection (b) of section 7 of 

gaid Act, as amended, and the provisions of section 9 

of said Act, as amended, shall not be applicable. Agencies 
occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and with 
the consent of other agencies. For the purpose of 

this section, the Commission is authorized to make 
investigations, require reports by agencies, issue reports, 
including an annual report to the Congress, promigate 
rules, appoint such advisory committees a8 may be deemed 
necessary, recogmend legislation, subpoena witnesses 

or records, and pay witness fees as established for 

the United States courts." 


Section 13(a) of the Civil Service Retirement Act, 5 U.S.C. 
2263(a), which was enacted as an amendment to the Act in 1956, 
provides: 


"Notwithstanding any other provision of law, 
an annuitant heretofore or hereafter retired under 
this chapter shall not, by reason of his retired 
status, be barred from employment in any appointive 
position for which he is qualified. An annuitant 
go reemployed shall serve at the will of the appointing 
officer.” 


SUMMARY OF ARGUMENT 


I. The appeal in No. 18,444 should be dismissed because the 
order sought to be reviewed — an order denying appellant's motion 
for summary judgment without specification of any reason therefor — 
is an interlocutory and non-appealable order. There is nothing in 
the record in the present case to indicate that the district court, 


in entering the order, considered any issue other than whether there 


| 

existed any genuine issue of material fact. Hence within the prior 
decisions of this Court the order cannot be considered as an order 
Ngefusing" an injunction within the meaning of 28 U.S.C. 1292(a)(1), 
even though appellant sought only injunctive relief by its complaint. 
Indeed, appellees have repeatedly asserted the existence of a genuine 
issue of material fact, which assertion has Seen ignored by appellant, 
relevant to appellees’ defenses that appellant's injunctive action is 
barred under the doctrines of res judicata, estoppel and laches, 

II. The order appealed from in No. 18,295 -- denying appellant's 
second attempt to obtain a preliminary injunction -- should be affirmed 
because, as found by the district court, appellant waived, ‘for. 


purposes of preliminary relief, the ground now asserted for such relief 


by deliberately electing not to urge that ground at the first hearing on 
its motion for a preliminary injunction over a year and a half earlier. 
To permit appellant to split its grounds for relief as it has here 
attempted would sanction a unique example of piecemeal and unnecessary 
litigation foreign to all principles designed to achieve orderly adminis- 
tration of justice. : 
III. The order under review in No. 18,295 may also be affirmed 
upon the grounds that (1) appellant may not circumvent the statutory 
procedure for obtaining judicial review of orders of the Securities 
and Exchange Commission exclusively in the courts of appeals by 
bringing an injunctive action in the district court and (2) —s if 


appellant had followed the prescribed statutory procedure, judicial 
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review of the Commission's ruling respecting the qualification of. the 
hearing examiner would still have been premature under the well-estab- 
lished doctrine of exhaustion of administrative remedies. There is 
no exception to the exhaustion doctrine where violations of the Adminis- 
trative Procedure Act are alleged; whether or not there is an exception 
where fundeneatal matters involving constitutional rights are concerned, 
no such matters are involved in the present case, as is pointed out 
in Point IV. 

IV. While it is unnecessary for this Court to consider the 


merits of the Commission's determinations (a) that its hearing examiner 


was not disqualified because ‘he had been reappointed after retirement 


age pursuant to Section 13(a) of the Civil Service Retirement Act, which 
provides that reemployed persons serve “at the will of" the appointing 
officer, and (b) that appellant's objections to his participation 

were untimely, the Commission's decision in this regard was clearly 
correct. 

A. The primary problem respecting independence of hearing 
examiners has related to independence from the prosecutory staffs of 
agencies and is deait with in Section 5(c) of the Administrative Procedure 
Act. Appellant makes no claim that the hearing examiner is not independent 
of the Commission's prosecutory staff. Rather, it contends that he is 
not independent of the Commission, which itself will render the ultimate 


adjudicatory decision in the administrative proceeding. However, the 
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“independence” of hearing examiners established by Section 11 of the 
Administrative Procedure Act, which provides, inter alia, that examiners 
may be discharged only for "good cause" as determined by the civil 
Service Commission, appears from the legislative history to have been 
intended primarily to secure competent hearing examiners by giving them 
protections not available to other Civil Service employees; it was not 
intended to make examiners independent of the policies of the agencies 
or their members. Moreover, a party to an administrative proceeding, 
as distinguished from the hearing examiner himself, should not be 
permitted to raise questions of technical compliam with Section 11 
where there is no claim that the party is being deprived of a fair 
hearing before a moe examiner. : | 
Any possible conflict between the provisions of Section u of 
the Administrative Procedure Act and Section 13(a) of the Retiresent 
Act, pursuant to which the examiner presiding in the administrative 
’ proceeding was reemployed, mist be resolved against appellant. | 
Since the subsequently-enacted provisions of the Retirement Act were 
stated to be "(nJotwithstanding any other provision of law," they take 
precedence over language which may be inconsistent in an exrliér 


statute, despite "a rule of construction” therein, whereby the earlier 


statute was to be broadly interpreted. But even should the Adminis- 
| 


trative Procedure Act be deemed to prevail over the provisions) of the 
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Retirement Act, the effect' would not assist appellant but would merely 
limit the provision of Section 13(a) of the Retirement Act so that 
reemployed hearing examiners would not be discharged at the will of 
the appointing officer but only "for good cause", as provided in 
Section 11 of the Administrative Procedure Act. This follows from 
the initial language of Section 11, providing that the Civil Service 
laws apply "to the extent not inconsistent with” the Administrative 


Procedure Act. 


B. Section 7(a) of the Administrative Procedure Act requires 


the filing of “timely objections to the qualifications of hearing 


officers. Appellant's motion to the Commission, filed a year and 

a half after the proceeding had commenced and after over 8,000 

pages of record had been amassed, must be regarded as untimely, 
particularly in view of the fact that the circumstances of the hearing 
examiner's appointment were available to appellant from the outset of 


‘the proceeding. 


I. The Appeal in No. 18,444 Should be Dismissed Because the Order 
Sought to be Reviewed is Tnterlocutory ‘and Non-Appealable. 


It is well established that a "denial of a motion for summary 


judgment is an interlocutory order and, unless within some statutory 


category that permits an appeal from such an interlocutory order, 
is non-appealable." 6 Moore, Federal Practice (2d ed. 1953) Ps 2298. 
This is because the wovant's claim remains ‘pending for trial after 
summary judgment has been denied. 6 Moore, op cit. supra, at P. 2318; 
3 Barron & Holtzoff, Federal Practice and Procedure (wright ed, 1958) 
p. 196. | 
The present case is controlled by this Court's decision! in 
Ercona Camera Corp. v. Brownell, 100 App. D. C. 394, 246 F.2d 675 
(1957), which, as here, involved simltaneous appeals from a denial 


of a motion for a preliminary injunction and a denial of a motion for 


summary judgment in an action seeking declaratory and injunctive relief. 


The Court stated (100 App. D. C. at 395): 


“As to the denial of the summary judgment, which was 
ordered by the District Court without specification of its 
reasons, the Government moved in this court to dismiss the 
appeal. That motion will be granted. See Division 689\ v. 1 
Capital Transit Co., 1955, 97 U.S. App. D.C. 4, 227 F. 2d 19. 


"1, As in the case cited, ‘there is nothing in the record 
to indicate that the equity powers of the District) 
Court were invoked on the motion for summary judgment.' 
97 U.S. App. D.C. at pages 4-5, 227 F.2d at pages 19-20 
(concurring opinion). In fact, appellants’ motions for: 
summary judgment and preliminary injunction were filed 
separately and were denied on different days. ‘At! least 
without a clear showing that the court considered the 
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merits of a plea to its equitable jurisdiction, 
the denial of summary judgment cannot be deemed 
an “interlocutory order * * * refusing" an in- 
ens within § 1292(1) [of title 28 U.S.C.].' 
Ibid. : 


See also Division 689 v. Capital Transit Co., 97 App. D. C. 4, 227 


F.2d 19 (1955); Morgenstern Chemical Co. v. Schering Corp., 181 F.2d 


160 (C.A- 3, 1950); 6 Moore, op cit. supra, at p. 2321; 3 Barron & 
Holtzof£, op cit. supra, at pp. 197-98. 

Similarly, the order sought to be reviewed in No. 18,444, as 
noted above (p. 11 , supra), merely "denied" appellant's motion for 
sumary judgment without specification of any reason for such denial 

_ GA 221). 4nd while it is true that appellant sought only injunctive 
relief by its complaint, the order denying summary judgment cannot 
be considered an order “refusing” an injunction within the meaning of 
28 U.S.C. 1292(a)(1) unless it is clear that the district court, in 
denying the motion, considered the actual merits of appellant's plea 
to its equitable jurisdiction. There is nothing in the record in 
the present case which indicates that the court did consider the 
merits of appellant's claim or that it felt bound by the earlier 
muling, vith respect to appellant's renewal of the motion for a preli- 
minary injunction, that appellant mst exhaust its administrative 
remedies. The record in the present case, if indicative of anything 
in this respect, suggests that the court did not consider the merits 


of the controversy for, as pointed out above (p. 11 , supra), the court 
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did not include in its order the language proposed by appellant ‘that 
| 

appellant had failed to exhaust its administrative remedies (JA | 235). 

: Appellant's brief ignores completely appellees' contention, 


asserted in the district court (JA 218), that a genuine issue of 


material fact exists with respect to appellees’ defenses that 


appellant's suit is barred by the doctrine of res judicata and that 


appellant has been guilty of laches and should be estopped from’ 
contending that the bearing examiner has been invalidly appointed. 

In support of these defenses appellees have alleged that the pertinent 
facts respecting the alleged disqualification of the hearing erentaer 
relied upon by appellant existed and were available to appellant as 
early as October 28, 1960 (JA 52-53). : 

If, as appellees allege, the pertinent facts existed and were 
available to appellant at the time it instituted its first suit to 
enjoin the administrative proceeding in June of 1961, then under the 
doctrine of res judicata appellant was required to include euch facts 
as a basis for the relief sought in that suit. Appellant's complaint 
in its prior suit, as in the instant suit, was that appellant was 
being subjected to an invalid administrative hearing. Appellant here 
seeks the same relief sought then — that the hearing be cajoteed® 


- 22 - 


10/ 
Therefore, both suits are in fact the same cause of action. The doctrine 
a 


v : 
of res judicata prevents such "piecemeal" litigation as appellant attempts 


here and its applicability makes the decree in the first action, which 
denied the injunction sought by appellant, an absolute bar to its second 


suit even as to issues which were not, but which might have been, 
: i/ 
presented in the first suit. See Angel v. Bullington, 330 U.S. 183, 186, 


193 (1947); Chicot County District v. Bank, 308 U.S. 371, 375 (1940); 
Grubb v. Public Utilities Commission, 281 U.S. 470, 479 (1930). 
Whether the pertinent facts upon which appellant relies existed 
and were available to appellant since October of 1960 is also material 
- to appellees’ defenses of laches and estoppel. In United States. ve 


Tucker Truck Lines, 344 US. 33 (1952), the Court held that an issue 


a 


10/ In Baltimore S. S. Co. v. Phillips, 274 U.S. 316, 321 (1927), 
the Court stated: 


", cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show. _ 
The number and variety of the facts alleged do not establish 
more than one cause of action so long as their result, whether 
they be considered severally or in combination, is the violation 
of but one right by a single legal wrong." 


11/ Appellees do not contend that the first suit is res judicata as to 
whether the alleged infirmities have rendered the proceeding invalid 
since appellant may still raise these contentions upon review of 
any adverse final order of the Commission. The res judicata effect of the 
first suit is limited to whether appellant has a basis to enjoin 
the administrative proceeding. 


| 

; | 
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whether a hearing examiner is appointed in violation of the. Adminis- 


: | : 
trative Procedure Act is a question which a party may be deemed 'to 


- | 
have waived if it is not timely raised. In reaching this holding, 
| 


the Court stressed that it was the duty of the party asserting | 


invalidity of the appointment of a hearing examiner to “bestir" 


himself to learn the facts. Here, appellant continued to participate 
in the administrative proceeding for year and a half without raising 
any question as to the purported invalid appointment of the hearing 
examiner. The importance of these defenses is pointed up by the 

fact that the issue here is not merely whether the hearing exeniner 


was invalidly appointed but, in addition, whether appellant is | 
; | 
entitled to injunctive relief. 


Appellant has not made clear whether it disputes appellees’ 
allegations that the pertinent information was available to appellant 
as of October 28, 1960, or whether appellant merely contends that 
even if established such a fact is immaterial and the ty; ven which 


the facts came to appellant's "attention" is controlling. | 

i 

12/ In the district court, appellant missed the point of appellees’ 
statement of genuine issues. Appellant stated that appellees 
“are incorrect in stating a genuine issue of fact exists with 
respect to whether the facts relied upon by plaintiff concerning 
the disqualification of the hearing examiner came to its attention 
as early as October 28, 1960. . ." (JA 219). Of course, appellees 
made no such statement. A plain reading of appellees’ Statement 
of Genuine Issues (JA 218) shows that the appellees‘ position is 
that the pertinent facts “existed and were available” on October 
28, 1960. ; 


- Be 


In either event, appellant apparently believes that its motion 


for summary judgment was denied not because of the existence of a 
genuine issue of material fact, but rather because the court felt that 
as a matter of substance appellant was not entitled to a judgment in 
its favor, or, conversely, that appellees were entitled to judgment. 
Significantly, however, the court below did not enter summary judgment 
for the appellees. See Division 689 v. Capital Transit Co., 97 App. 
D. C. 4, 5, 227 F.2d 19, 20 (1955) (concurring opinion); Local 453 ve 
Otis Elevator Co., 314 F.2d 25, 27 (C.A. 2, 1963); 6 Moore, op cit. 
supra, at pp. 2088-89. 

Appellees, on the basis of the foregoing principles, hereby 
respectfully renew their motion, filed herein on March 13, 1964, to 
dismiss the appeal in No. 18,444. 


Il. Appellant has Waived its Right to Obtain a Preliminary Injunction 
on the Basis of Count II of its Complaint by Failing to Urge the 


Ground Set Forth in That Count at the First Hearing on its Motion 
for a Preliminary Injunction. 


The first reason for the district court's denial of a preliminary 
injunction-in the order appealed from in No. 18,295 was that appellant 
had been afforded ample opportunity to urge the ground set forth 
in Count II of the complaint at the June, 1962, hearing on its motion 


for a preliminary injunction, had failed to exercise that opportunity, 


- 25 -. 
and could not be permitted to urge that sao over a year later at 


a second hearing on the same motion (JA 195). 
Appellant filed its motion for a preliminary injunction in 
June of 1962, request ing such relief “upon the grounds. . - set forth 
in the . . . complaint" Ga 36). Those grounds were that two nesbers 
of the Commission were allegedly disqualified fen perticipating in 
the administrative proceeding (Count I) (JA 2-12) and that the hearing 
examiner was allegedly likewise disqualified (Count II) (JA = 
The motion came on for hearing before the district court: chat same 
month and appellant's counsel, without knowing how the court would 
tule respecting Count I of the complaint, made a deliberate election 
to rest solely upon Count I and not to urge Count II as a basis tor 
preliminary relief, even after the court had warned counsel that it 
would not consider Count II unless counsel pressed it (JA 158-185). 
See note 6 , supra. Subsequently, the district court did rule in 
appellant's favor with respect to Count I and the Commission appealed 
to this Court, urging reversal of the order of preliminary injunction. 


Again, before this Court appellant neglected to urge the ground lasserted 


én Count Il of the complaint as a basis for affirmance of the order of 


13/ 
the district court. Instead, as we have seen, following this Court's 


reversal appellant returned to the district court and, in December of 
1963, attempted to renew the June, 1962, motion for a preliminary 
injunction, this time relying solely upon the ground alleged in Count 
II of the complaint. The’ same judge who had presided at the June, 
1962, hearing on the earlier motion for a preliminary injunction 
concluded that appellant at that hearing had waived the ground set 


forth in Count Il, for purposes of preliminary relief. 


This holding, recognizing that the orderly administration of 


justice prohibits the type of piecemeal litigation engaged in here 


by appellant, was clearly correct. Cf. Angel v. Bullington, 330 U.S. 
183, 192-93 (1947): 


_", . . The doctrine of res judicata reflects the refusal 
of law to tolerate needless litigation. Litigation is: 
needless if, by fair process, a controversy has once gone 
through the courts to conclusion. . . . And it has gone 
through, if issues that were or could have been dealt with 
in an earlier litigation are raised anew between the same 
parties. .. ." 


13/ See Brief for Appellee in No. 17,202. Indeed, appellant did not 
even urge that should this Court determine that the district court 
ruling respecting Count I was incorrect it should remand the matter 
for determination of whether a preliminary injunction should issue 
on the basis of Count II. Consequently, this Court simply "reversed" 
the order of preliminary injunction. Securities and Exchange Com- 
mission v. R. A, Holman & Co., Inc., __ App. D. C. __, 323 F.2d 284. 
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- These remarks are even wore appropriate to the present aes, 
the ground now advanced had been specifically brought to the court's 
attention and, for purposes of the preliminary injunction sought, 
had been abandoned. A reversal of the district court's holding | 
would sanction a procedure whereby a plaintiff with more than one 
alleged Aaeot for relief could litigate each ground seperately, 
consuming the time of the district court, this Court, and the : 
Supreme Court as ‘many times as there might be grounds asserted | 
for the relief sought in his complaint. | 

Since appellant elected not to attempt to obtain prelintaary 
relief based upon Count II of the complaint, the order appealed | 
| 


from in No. 18,295 should be sustained for this reason alone. 


III. Appellant May Not Obtain Judicial Review of an Order of the 
: Securities and Exchange Commission by Way of an Injunctive 


Action in the District Court Since Exclusive Jurisdiction to 
Review Such an Order is Vested in the Courts of Appeals; Tn 


Any Event, Appellant Must Exhaust its Administrative Remedies 
Before Seeking Judicial Review of Such an Order. 
x. | 


Section 25(a) of the Securities Exchange Act, 15 U.S.C. 7ey(a), 
vests the various courts of appeals with “exclusive” jesouiecice to 
review orders of the Commission entered in proceedings under the Act 
upon the petition of persons "aggrieved" by such orders. See mexican 

Sumatra Tobacco Corp. v. Securities and Exchange Commission, 68 = 
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D. C. 77, 93 F.2d 236 (1937); Okin v. Securities and Exchange Commission, 


130 F.2d 903 (C.A. 2, 1942), affirming 46 F. Supp. 481 (S.D. N.Y); 
Securities and Exchange Commission v. Andrews, 88 F.2d 441 (C.A. 2, 1937). 
It is clear in the present ease that appellant, by way of an injunctive 
action in the district court, is seeking review of the Coumission's 
order of May 28, 1962 (40 S.E.C. 1133), ruling that the Commission's 
hearing examiner was not disqualified from participating in the admin- 
istrative proceeding and that appellant's motion to disqualify him was 
untimely. That order, if and when appellant becomes "aggrieved" by 

it, should be subject to ‘Judicial review only in the appropriate court 
of appeals and appellant should not be permitted to circumvent the 
prescribed statutory procedure, as it has repeatedly attempted to do 
throughout the administrative proceeding (see pp. 3-11, supra). 

- Whether or not appellant had sought review of the hearing examiner 
question in the proper court, however, such review would still have been 
premature, for, as has been authoritatively held time and again, adminis- 
Ferscree remedies mst first be exhausted before judicial relief is available. 
See, e-g-, Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954); 
Securities and Exchange Commission v. Otis & Co., 338 U.S. 843 (1949); 
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); Securities 
and Exchange Commission v. R- A. Holmar & Co., Inc., _ App. D. C. ___» 


323 F.2d 284 (1963), certiorari denied, 375 U.S. 943 (1963); R. A, Holman 


& Co., Inc. v. Securities and Exchange Commission, 112 ‘App. D. C. 43, 


2 : 

- 299 F.2d 127 (1962), certiorari denied, 370 U.S. 911 (1962); National 
ers Guild v. Brownell, 96 App. D. C. 252, 225 F.2d 552 (4955), 
certiorari denied, 351 U.S. 927 (1956); Young v. Higley, 95 App. D. C. 

122, 220 F.2d 487 (1955) : Riss & Co. v. Interstate Commerce Commission, 
86 App. D. C. 79, 179 F.2d 810 (1950). On the first occasion ven 
appellant sought to enjoin the administrative proceeding, this Court 
stated (112 App. D. C. at 46, 299 F.2d at 130): | 
"Allowing the Commission a prior opportunity to decide 
these matters avoids agency delay and gives the Coumis- _ 
sion a chance to correct its own errors. It may also, | 


of course, eliminate any need for court review if the — 
Commission eventually decides in Holman's favor." 


That was over two. years ago. In the present posture of the case - 

the evidentiary hearings having been concluded and the parties to the 

administrative proceeding having we proposed findings with the 

hearing examiner (see p. 12, supra) — there is even less reason not 
| 


to wae) the Commission's ultimate determination before judicial 
- | 
review. | 
ee EEE EEEESESEREEEESEE pommel 
14/ ‘One can speculate that the administrative proceeding might have 
been concluded by now had appellant not been successful in 
obtaining a preliminary injunction which was in effect for over 
fifteen months (JA 208-211). | 
Appellant's argument that any ultimate decision entered in the 
proceeding will be invalid and that appellant's disability with 
respect to Regulation A underwritings will continue for a longer 
period of time if the proceeding is permitted to reach a conclusion_ 
than if the proceeding were halted now (Br. 18-19) assumes that the 
Coumission will ultimately decide against appellant in the ing 
proceeding. Should the Commission decide in appellant's favor, 
however, it is unlikely that appellant will claim that the final 
order is invalid. | 
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Contrary to appellant's assertions, there is no exception to 
the doctrine of exhaustion of administrative remedies where violations 
of the Administrative Procedure Act are alleged, indeed, even where 
the alleged violation concerns the qualification of the hearing examiner 
presiding over a proceeding. See Riss & Co., supra, 86 App. D. Cc. 79, 
where & challenge to the qualification of a hearing ere allegedly 
appointed in violation Ce 5(c) and 11 of the Act was rejected 
by this Court as i 2s And whether or not there is, as suggested 
by appellant, an exception to the exhaustion principle where there are 


concerned "fundamental" matters involving rights guaranteed by the 


_ Constitution (Br. 20-21), as is pointed out in Point IV, infra, the 


participation of the hearing examiner in the proceeding here involved 
does not even violate the Administrative Procedure Act, let alone 


appellant's rights under the Constitution. 


16/ Appellant attempts to utilize the case of Federal Home Loan Bank 
Board v. Long Beach Federal Savings and Loan Ass'n, 295 F.2d 403 
(C.A. 9, 1961), as creating an exception to the exhaustion doctrine 
where the qualification of a hearing examiner is involved. While 
we believe that case wes incorrectly decided, it is nevertheless 
clearly distinguishable because it did not involve an attempt to 
enjoin administrative proceedings, but involved a subpoena enforcement 
action in which the court of appeals found it necessary to determine the 
validity of the examiner's appointment in order to decide whether the 
subpoenas issued by him were valid. Moreover, in holding that the 
examiner was disqualified prior to the conclusion of the administrative 
proceeding the court specifically noted (id. at 410) that “the admin- 
istrative proceeding. . .fhad] not yet really gotten under way." 
In the present case, by way of contrast, the administrative proceeding 
is nearly completed. In any event, it appears that in that case that 
“fcJounsel for all parties" took the position that “the district court 
could have dealt with the question" and that the court of appeals 
“should decide the matter." Id. at 409, fn. 10. 
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The district court, therefore, correctly concluded that 
appellant's failure to exhaust its administrative remedies also 
precluded it from obtaining a preliminary injunction based upon : 
Count II of the complaint (JA 195) and the order appealed from ip 


No. 18,295 can be sustained solely upon this ground. The foregoing 


argument, of course, would apply with equal force to the order sought 
to be reviewed in No. 18,444 had the district court reached the merits 


of the case in entering that order. 


IV. ‘The Commission's Decision Sought to be Reviewed Herein 
was Clearly Correct. 


For reasons ; heretofore set forth, it is not necessary for this 
Court to consider at this time -- prior to any ultimate dectston of 
the Commission adverse to appellant -- whether the Commission vas 
correct in determining (1) that the hearing examiner was not disqualified 
from conducting the administrative proceeding and (2) that, in any event, 
appellant's objections before the Commission were too late. The district 
court did not reach these questions. Nevertheless, should this beers 
believe it necessary to consider these questions, as appellant a 


we submit that for the reasons set forth below the Commission vas 


clearly correct. 
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A. The Commission's Hearing Examiner is Not 
Disqualified from Conducting the Ad. ainis- 


trative Proceeding to Which Appellant is 
a Party. 


Appellant contends (Br. 11-12) that Mr. Swift, the hearing 


examiner who has been conducting the administrative proceeding, 

lacks "the independence from the Securities and Exchange Commission 
required by Section 11 of the Administrative Procedure Act", because 
since 1957, when Mr. Swift ‘reached the age of mandatory retirement, to 
the present time, he has been reappointed to the position of hearing 
examiner on a year-to-year basis pursuant to the provision of © 
Section 13(a) of the Civil Service Retirement Act, 5 U.S.C. 2263(a). 
‘Section 13(a), by amendment passed subsequent to the Administrative 
Procedure Act, authorizes reemployment of rerered amnuitants and pro- 
vides that such reemployed persons "shall serve at the will of the 
appointing officer". Appellant's argument ignores both the primary 
purpose of Section 11 of enabling agencies to secure competent hearing 
examiners to assist them in their adjudicatory functions and the fact 
that under the plain language of the statutory provisions involved 

any conflict between them mst be resolved against appellant. 

Since agencies obviously cannot preside over all evidentiary 

matters coming before them, they have appointed and utilized hearing 


examiners to assist them in the exercise of their quasi-judicial 


aor S 


‘ functions. Prior to the adoption of the Administrative Procedure Act 


in 1946 the rights of hearing examiners were comparable to those of 


any other Civil Service employee and, indeed, persons were sometimes 


appointed to assist agencies as examiners on an ad hoc basis. The 


independence of hearing examiners from the agencies’ prosecutory 
? 18/ ; ; 
staffs was of substantial concern. Section 5(c) of the Administrative 


~ 


Procedure Act, dealing with peparacton of functions, was intended to 

insure such independence. While the authorities cited at oon Loe? of 
appellant's brief are apparently intended to create the impression that 

the examiner here is not independent of, and is by virtue of his reemployment 
pabiect to influence by, members of the Commission's prosecutory staff, 

this is not what appellant's arguments tend to show. At most, éppellant 
claims that the examiner is not independent of the Commission stseit. 

Such independence is not called for by the need for separation of the 
adjudicatory function from the prosecutory function since the Commission 


itself may act in an adjudicatory capacity in the administrative proceeding 

12/ See, e.g., Final Report of the Attorney General's Committee on 
Administrative Procedure (1941), p. 47, where it was noted that 
hearing examiners were "in a very real sense acting for the head 
of the agency” and were hearing cases "because the heads cannot 
as a practical matter themselves sit." As noted in the Senate 
Committee Report on the bill which became the Administrative 
Procedure Act, that Committee had utilized the Final Report of 
the Attorney General's Committee in framing the bill, which | 
itself was an outgrowth of the work of the Attorney General's 
Committee. See Administrative Procedure Act -- Legislative | 
History, S. Doc. No. 248, 79th Cong., 2d Sess. (1946) p. 190. 


| 
See Final Report of the Attorney General's Committee on Admin- 
istrative Procedure, supra, at pp. 56-57. 
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: 19/ 
at any stage and will make the ultimate adjudicatory decision. 

Section 11 of the Administrative Procedure Act, 5 U.S.C. 1010, 
provides that "[sJobject to the Civil Service and other laws to the 
extent not inconsistent with this Act, there shall be appointed by 
and for each agency as many qualified and competent examiners as 
may be eeecenes to preside over formal agency proceedings and that 
such examiners may be removed by the agency “only for good cause 
established and determined by the Civil Service Commission. - - | 
after opportunity for hearing and upon the record thereof nie In the 
light of the functional relationship between an agency and its hearing 

_ examiners and the desire that the latter “should be men of ability 
s02 eee! the foregoing provisions were primarily designed to secure 


a competent corps of hearing examiners so that agencies might feel free 


i 


19/ Appellant's reliance upon Tumey v. Ohio, 273 U.S. 510 (1927) (Br. 17), 
which involved a judicial officer who had a financial stake in con- 
victing those who came before him, assumes that the members of the 
Securities and Exchange Commission have an interest in finding against 
respondents in proceedings before the Commission. 


See Final Report of the Attorney General’s Committee on Administrative 
Procedure, supra, at p. 46. 
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ee: 
to delegate a greater amount of decisional responsibility to then. 


Viewed in this perspective, and considering the fact . that there is 


nothing to prevent an agency, oe any of its members from presiding 
/ 


over an administrative hearing, the "independence" sought to be 


achieved by Section 11 was not an independence of the examiners 
from the policies of the agencies but largely additional protection, 
not available to other Civil Service employees, against loss of 
employment by reason of political or other changes that might | 
discourage "men of jediciey suerte and capacity" from secking 


hearing examiner positions. : 
21/ Id. at pp. 46-47, 214. Sc URIS Ze Sie | 
22/ See Section 7(a) of the Administrative Procedure Act, 5 U.S.C. 
1006(a). | 


23/ Id. at p. 47. As stated with respect to Section 11 by Congressman 

Walter, who was Chairman of the Subcommittee of the House of 
Representatives Committee on the Judiciary that was responsible 
for drafting the Administrative Procedure Act: | 


"If there be any criticism of the operation of 
the civil-service system, it is that the tenure 
security of civil-service personnel is exaggerated." 

- Se Doc. No. 248, 79th Cong.; 2d Sess. p. 371 (1946). 


The description of the purpose of Section 11, quoted at pp. 17-18 
of appellant's brief, is not legislative history of that Section 

but rather the interpretation of a practitioner who pointed /out 

that his connection with the passage of the Administrative Pro- 

cedure Act “was not such as to give . . . [him] any special 


_ knowledge of the subject." New York University School of 
Institute, Federal Administrative Procedure Act and the is- 
trative Agencies (1947) p. 307. Injany event, his interpretation 


is not inconsistent with the concept that the primary purpose of. 
Section 11 was to secure competent persons for the positions of 
hearing examiners. 
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Appellant does not question the fact that Mr. Swift was originally 
properly appointed and, accordingly, that the Congressional purpose of 
achieving a hearing examiner of the appropriate competency has been 
served. Nor is there anything to indicate that Mr. Swift has not 
continued to be competent. Appellant points to the fact that, if retired, 
Mr. Swift would receive less income from the government (Br. 8). He 
would also have more leisure time, however, and in this connection it 
way be assumed that a conscientious hearing examiner would continue to 
accept reemployment even against his own preference in order to conclude 
a proceeding that had gone on for many months. The question whether or 


_ Rot, subsequent to his seventieth birthday, he may now be removable 


only for "good cause" established by.the Civil Service Commission would 


appear to be one to be raised only by Mr. Swift and not by a party to 

the proceeding before his. This question seems more akin to the category 
of questions which this Court in Nash v. Interstate Commerce Commission, 

96 App. D. C. 203, 225 F.2d 42 (1955), has suggested are "for consider- 
‘ation and decision by the agencies involved" (i.e., the appointing agency 
and the Civil Service Commission) than to those involving a question 
whether a party to an administrative proceeding is receiving a fair 

trial. In our view a party to a proceeding before a hearing examiner 
should not be able to raise a question with respect to technical compliance 
with the requirements of Section 11, where this does not deprive him of 


a fair trial before a competent hearing officer, and where, indeed, the 
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: 24f 
- problem he envisages is a purely hypothetical one. The question | 
: = 


appellant seeks to raise here is comparable to questions raised in 

Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 

741 (D.D.C. 1952), affirmed per curiam, 91 App. D. C. 164, 202 P24 

312 (1952), reversed, 345 U.S. 128 (1953), where questions respecting 

e=ployment and discharge of hearing examiners an raised on behalf 

of the hearing examiners -- not on behalf of a party to any proceeding. 
' One of the determinations by the district court in Ranspeck 

from which no appeal was taken was that a regulation of the civil 


Service Commission providing that agencies may make conditional appoint- 


24/ In this connection it should be noted that in Federal Home Loan 
Bank Board v. Long Beach Federal Savings and Loan Ass'n, note 
16, supra, the General Counsel of the Board was active in 
selecting the hearing examiner who was borrowed from another 
agency. 295 F.2d at 410. While not discussed in the opinion, 
the court may well have been influenced by the fact that the 
General Counsel had responsibility for the prosecution of the 
administrative proceeding. See Long Beach Federal Savings and 
Loan Ass'n v. Federal Home Loan Bank Board, 189 F. Supp. 589, 
| 


606, fn. 12 (S.D. Cal., 1960). ; 
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ments of hearing examiners penctng final decision of their eligibility 
/ 


for absolute appointment was valid. As noted by the Cocmission (JA 85) 
the contention advanced in that case that the regulation enabled agencies 
to hold a club over the heads of any examiners by keeping them in a 
conditionel status if their decisions were unsatisfactory was rejected. 
The comparable suggestion made by appellant here should also be 
rejected. 

The theory of the Coumission’s decision was that the Adminis- 
trative Procedure Act did not purport to deal with retired federal 
employees and that provisions applying generally to government employees 

. who have reached the mandatory retirement age are applicable to hearing 
roninecee C£. Ramspeck v. Federal Trial Examiners Conference, 345 U.S. 
128 (1953), where it was held that a discharge of a hearing examiner by 
an agency pursuant to a reduction in force in accordance with Civil 
Service regulations was not violative of Section 11 of the Administrative 
Procedure Act. Similarly, the retention of a hearing examiner who has 
ioassed the age of mandatory retirement pursuant to. conditions prescribed 


by the Civil Service Commission is not violative of Section 11. As in 


EE EEE REE Enna aes 


25/ as the court there noted, the Attorney General's Committee, which 
was also concerned with the “independence” of hearing examiners, 
recommended conditional appointment of hearing examiners in certain 
situations. See Final Report of the Attorney General's Committee 
on Administrative Procedure, supra, at p. 48. 
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_ the Ramspeck case "it must be assumed that the [Civil Service] Commission 
will prevent any devious practice-by an agency which would abuse this 
Rule." 345 U.S. at 142. ; I 

The retention of retired employees had been a part of ‘the 


Civil Service program long before the enactment of the Administrative 
. 26/ . . | 
Procedure Act. In the enactment of Section 11 of that Act “Congress 


put ‘the entire tradition of the Civil Service Commission . . . to 
27/ ; 


. | 
use.'" The subsequent enactment of the reemployment provision in its 


present form was expressly stated to be “notwithstanding any woke 
provision of law." Congress surely could have specifically excluded : 
hearing examiners from the reemployment provision, but it did not 

do so, although various other classes of persons were specifically 
excluded from its coverage. See Section 2 of the Retirement Act, 

5 U.S.C. 2252. Clearly Congress intended to retain the objectives 


| 

of both Section 11 of the Administrative Procedure Act and Section 
| 
13(a) of the Retirement Act with respect to hearing examiners. 


| 
To uphold appellant's contention would not only deprive all 


agencies of the benefit of service of able and experienced hearing 
, | 


26/ See 5 U.S.C. 715, 41 Stat. 617 (May 22, 1920). 


27/ Ramspeck v. Federal Trial Examiners Conference, 91 App. D. CG. 
164, 165, 202 F.2d 312, 313 (1952) (dissenting opinion, quoting 
from Administrative Procedure Act -- Legislative History, S. 
Doc. No. 248, 79th Cong., 2d Sess. (1946) p- 215)... 
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examiners who have reached retirement age and ace willing and able 
to continue to serve in their prior capacities, but would force 
agencies either mor to utilize examiners close to retirement age or 
run the risk that extensive hearings would have to begin anew in 


the event that the examiner reached the retirement age during the 


pendency of those hearings, at least where the credibility of 
28/ 


witnesses might be in issue. 

Finally, we emphasize that any possible conflict between the 
provisions of Section 11 of the Administrative Procedure Act and the 
subsequently-enacted provisions of the Retirement Act providing for 
the reemployment of annuitants cannot be resolved. in the manner suggested 
by appellant. The Retirement Act specifically provides that "notwithstanding 
any other provision of law" a retired annuitant shall not be barred from 
reemployment, subject to the conditions provided in the Retirement Act. 
Appellant nevertheless contends that the provisions of the earlier 
Administrative Procedure Act create an implied exception to this provision, 
barring the reemployment of hearing examiners under the Retirement Act. 
While, on occasion, a later statute may create an implied exception to, 
or impliedly supersede, some provision of an earlier act, this process 


28/ See Gamble-S Inc. v. Federal Trade Commission, 211 F.2d 106 
(C.A. 8, 1584) » which recognized that an agency has the privilege 


of reemploying retired hearing examiners, although the question 
of the effect of Section 11 of the Administrative Procedure Act 
was not raised. 
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. obviously cannot operate in reverse. An earlier act cannot supersede 


a later one. The language of Section 12 of the Administrative Pro- 


cedure Act upon which appellant relies that “no subsequent legislation 


shall be held to supersede or modify the provisions of this Act except 
to the extent that such legislation shall do so expressly" was stated 
in the legislative history to be "a rule of conscrnceioa® so that 
courts would "interpret the Act as applicable on a broad basis unless 
some subsequent act clearly provides to the a Any conflict 
between the Administrative Procedure Act and the Retirement =F should 
be resolved either by holding that the latter Act governs, or else 

by concluding, consistently with the introductory sentence ‘of Section 11 
of the Administrative Procedure Act, which provides that the Civil 


Service laws apply, “to the extent not inconsistent" with the Administra- 


tive Procedure Act, that reemployed hearing examiners are removable 
“only for good cause established and determined by the Civil Service 
Commission . . . after opportunity for hearing and upon the record 
thereof." Whichever construction be adopted, it is neither necessary 
nor appropriate to conclude, as does appellant, that retired hearing 
examiners may not be reappointed at all - a result which expressly 

| 


conflicts with the latest expression of the Congressional will. 


29/ Statement of Attorney General appended to Senate Report. Adminis- 


trative Procedure Act -- Legislative History, S. Doc. No. 28, 
79th Cong., 2d Sess. (1946) p. 231. 
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B. llant's Attempt to Dis ify the 
Examiner was Untimely. 


Section 7(a) of the Administrative Procedure Act, 5 U.S.C. 1006(a), 


provides that parties challenging the qualifications of an administrative 
hearing officer shall file a "timely" and sufficient affidavit of 
disqualification. Appellant's first challenge to the qualification of 
the hearing examiner in the present case was presented in its motion 
to disqualify the examiner filed in the administrative proceeding in 
May of 1962 when the proceeding had progressed for a year and ‘a half, 
440 exhibits had been introduced and over 8,000 pages of record had 
"been amassed (JA 231). ‘The Commission, in rejecting that motion, 
pointed out in its opinion of May 28, 1962 (JA 231; 40 S.E.C. at 1138): 
"Movants assert that they checked the age of the 
. hearing examiner in April 1962. However, as the hearing 
examiner observed when ruling on the instant motion, the 
fact that he was ‘well along in life’ would certainly 
have been no secret to respondents during the course of 
the extensive proceedings before him. We think it was 
incumbent upon movants to exercise due diligence to raise 
any objection to the examiner for any reason early in 
the proceedings, and that having failed to do so they 
must be deemed to have waived any such objection." 
It seems ojo that appellant simply "did not bestir itself to learn 
30, 
the facts" concerning the hearing examiner's appointment until it 
became apparent that appellant's first attempt to halt the adminis- 
trative proceeding (see pp. 3-4 , supra) would be unsuccessful. 
Appellant's motion cannot be said to have been “cimely" simply because 


appellant did not inquire into the pertinent facts until most of the 


30/ United States v. Tucker Truck Lines, Inc., 344 U.S. 33, 35 (1952). 
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- gdministrative hearings had been completed. Cf. Bishop v. United 
States, 16 F. 2d 410, 411 (C.A. 8, 1926), where the court pointed 
out. that it was the saree of the provision of the Judicial Code 
requiring timely objections to judges’ qualifications "that the | 

affidavit must be filed in time to protect the government from : 
useless costs, and protect the court in the disarrangement of its 
calendar, and prevent useless delay of trials, and parties fling 
such affidavits should be held to strict diligence in presenting 
the claim of disqualification.” ape 
CONCLUSION | 

For the foregoing reasons the appeal in No. 18,444 should 


be dismissed and the order appealed from in No. 18,295 should be 


affirmed. Should this Court find, however, that the order sought 
to be reviewed in No. 18,444 is an appealable order, that order 
should also be affirmed. 
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REPLY BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,295 
No. 18,444 


R. A. HOLMAN & CO., INC., 
Appellant, 
v. 
SECURITIES AND EXCHANGE COMMISSION, et al., 


Appellee 


REPLY BRIEF FOR APPELLANT 


I. The Order Denying Summary Judgment in No. 18,444Is 
Appealable. 


The Commission contends that the Order in No. 18,444 is not ap- 
pealable. It urges that the denial of summary judgment did not con- 
stitute an appealable interlocutory order refusing an SERGE | within 
the meaning of 28 U.S.C. 1292(a)(1). 


It is clear that the denial of appellant's motion for "Summary 
Judgment for Permanent Injunction" which is the subject of this ap- 
peal is an appealable interlocutory order under 28 U.S.C. Section 
1292(a)(1). That provision gives to the Courts of Appeals jurisdiction 
over interlocutory orders of the District Courts "refusing or dis- 
solving injunctions." The denial of appellant's motion for "Summary 
Judgment for Permanent Injunction" was clearly a refusal to grant an 
injunction, and therefore appealable. Raylite Electric Corp. v. Noma 
Electric Corp., 170 F.2d 914 (2nd Cir. 1948). See also Federal Glass 
Company v. Loshin, 217 F.2d 936 (2nd Cir. 1954). 


The Commission contends that under this Court's decision in 
Ercona Camzra Corp. v Brownell, 100 U.S. App. D.C. 394, 246 F.2d 
675 (1957) the order is not appealable because the District Court de- 
nied the summary judgment "without specification of its reasons." 


The Ercona case, however, is clearly not controlling here. The 
Ercona case does not, as the appellees assert, stand for the proposi- 
tion that a denial of injunctive relief is not appealable unless the court 
specifically states that the motion for summary judgment seeking in- 
junctive relief was denied on the merits. In the Ercona case this 
Court found "nothing in the record to indicate that the equity powers 
in the District Court were invoked on the motion for summary judg- 
ment." 


On the contrary, the record in this case makes it perfectly clear 
that appellant invoked the equitable powers of the District Court. The 
motion expressly asked for "Summary Judgment for Permanent In- 
junction." It is further clear from the record that the motion was 


1 Our own examination of the record in that case shows that the motion for 
summary judgment there did not even mention the word "injunction" and 
that factual issues existed. 


denied on its merits and not because of the existence of a genuine is- 
sue of fact. Under these circumstances the denial of the motion for 
summary judgment is clearly appealable under 1292(a)(1). | 


That the motion was not denied because of the existence of a 
genuine issue of fact, but on the merits, is evident in the first place 
from the fact that the court rejected the request of the Commission 
to recite in its Order that the "sole reason for the denial" of appel- 
lant's motion was the existence of a genuine issue of fact. (Memoran- 
dum of Points and Authorities in Opposition to Plaintiff's Motion: for 
Summary Judgment, p. 6.) 


Moreover, it is clear from the record that no genuine issue |of 
fact existed. 


The facts concerning the Hearing Examiner's disqualification are 
undisputed. Furthermore, it is undisputed that appellant did not! know 
of the facts giving rise to the Hearing Examiner's disqualification 
until April 25, 1962, less than three months before the Complaint in 
this action was filed.” 


Z Paragraph 56 of the Complaint (J.A. 14) states: | 


"The information as to Mr. Swift's birthday came to plaintiff's 
and its counsel's attention for the first time on April 25, 1962." 


In Paragraph 43 of its Answer (J.-A. 48) thereto, appellees state in pertinent 
part: 


"Defendants neither admit nor deny the allegations of Rareeren 56 of 
the complaint . 


Similarly, pean 76 of the Complaint (J.A. 20) states: 
"Prior to April 25, 1962 plaintiff had noknowledge of the facts that 
disqualify Mr. Swift as Hearing Examiner." 
Defendants to this Answered in Paragraph 50 
“neither admit nor deny that prior to April 25, 1962 plaintiff had 


no knowledge of the facts that purportedly disqualify Mr. Swift as! 
Hearing Examiner." 


(Continued on page 4) 


The appellees urge, however, that the record does indicate the 
existence of a genuine issue of fact. They point to the fact that in the 
district court appellees in opposition to a motion for summary judg- 
ment filed a Defendants' Statement of Genuine Issues (J.A. 218) which 
states that "Defendants believe there exists a genuine issue with 
respect to whether the facts relied upon by the plaintiff to support its 
contention that the Commission's Hearing Examiner is disqualified 
. . . existed and were available to the plaintiff as early as October 28, 
1960 [at the outset of the hearing].” 


The Commission has contended that even though appellant did not 
know of the disqualifying fact, they could have known of the existence 
of this fact. 


Appellant submits that this clearly does not give rise toa 
genuine issue of fact. This fact is irrelevant to the relief requested 
herein. Appellant as a matter of law was clearly justified in assum- 
ing that Hearing Examiner Swift was duly appointed and qualified. 
Appellant was not under any affirmative obligation to investigate the 
status of the Hearing Examiner, particularly since such facts are in 
the control of the: Commission and not freely available to respondents 
in proceedings pending before the Commission. 


Il. Appellant Did Not Waive its Right to Obtain a Preliminary Injunc- 
tion. 


The district court denied appellant's motion for a preliminary in- 
junction on the ground, among others, that in June 1962, at the hearing 


2 (Continued from page 3) 
Under Rule 8(d) of the Federal Rules of Civil Procedure "averments in 
pleadings are admitted but were not denied in a responsive pleading." Even 
an Answer that a fact is "neither admitted nor denied but proof is demanded" 
is an admission. Reed v. Hickey, 2 F.R.D. 92 (ED. Pa. 1941); ahano v. 
United States ,.192 F.2d 873, 876 (1st Cir. 1951). Accordingly, it is clear 
that the allegations of Paragraphs 56 and 76 of the Complaint must for pur- 
poses of the Motion for Summary Judgment be regarded as admitted. 


at which the District Court granted appellant's motion for a prelimin- 
ary injunction on the basis of Count II of the Complaint, appellant did 
not also urge the grant of a preliminary injunction on the basis of 
Count II of the Complaint (J.A. 195). The District Court held by so 
doing appellant waived its right to renew its motion for a preliminary 
injunction on the basis of Count I after the Court of Appeals had re- 
versed the grant of such an injunction by the District Court (J. A. 
195). 


| 
The Commission in its brief urges that the Court should affirm 
the action of the District Court denying the motion for preliminary 


injunction on these grounds. | 


Neither the District Court nor the Commission cites a single 


authority to support this waiver theory. | 


Count I of the Complaint sought a preliminary injunction on the 
grounds of the disqualification of a Commissioner. Under the decision 
of the Court in Amos Treat & Co. v S.E.C.,113 U.S. App. D.C. 100,306 
F.2d 266 (1962), which came down on May 11, 1962 (argument on motion for 
preliminary injunction on Count I was on June 29, 1962), it appeared 
that appellant nad a clear right to injunctive relief. The conviction 
that the Amos Treat case was on all fours with Count I of the Com- 
plaint was not based on an optimistic view of counsel. Not only did 
the presiding judge indicate during the course of argument that he 
agreed with this view, but immediately at the end of the oral argument 
he ruled that "I cannot distinguish the present case from the Treat 

ase." (J.A. 185). 


In these circumstances there was no point and indeed it would 
have been an act of poor advocacy to burden the Court in oral argu- 
ment with a complicated and additional ground for a preliminary in- 
junction not supported by any such clear precedent. 


Accordingly, appellant, upon the unexpected reversal of the 
District Court's order granting a preliminary injunction under Count 
I, clearly should not have been held to have waived the objections to 
the administrative proceedings raised in Count I. To so hold would 
unfairly compel appellant to go through an invalid administrative 
proceeding which the Court has found will "extensively and perhaps 
irremedially" damage appellant's business. R. A. Holman & Co., 
Inc., v S.E.C., 113 U.S. App. D.C. 48, 299 F.2d 127, 130, cert. 
denied 370 U.S. 9, 11 (1962). 


Il. The District Court Has Jurisdiction to Grant the Equitable Re- 
lief Requested, nor is Such Equitable Relief Premature. 
Appellees contend that appellant may not obtain the injunctive re- 

lief requested because the exclusive jurisdiction to review orders of 

the Commission is invested in the various courts of appeals. 


In making this contention appellees conveniently fail to mention 
this Court's recent decision in Amos Treat & Co. v. Securities and 
Exchange Commission, 113 U.S. App. D.C. 100, 306 F.2d 260 (1962) 
which was relied upon by appellant in his principal brief, p. 20. In 
that case this Court, in enjoining administrative proceedings before 
the Securities and Exchange Commission on the ground that one of 
the commissioners was disqualified, expressly rejected the Com- 
mission's argument that the Commission's decision denying the 
motion to disqualify one of the commissioners should be considered 
an ultimate review of the final order. The Court stated (309 F.2d 
at 295): 

"Nor is 'the fact that under other circumstances 
‘irregularities' at the hearing level may ultimately be the 
subject of administrative review. We are confronted by a 


situation where the asserted infirmity is fundamental. 
Quite apart from the ordinary review authority conferred 


by the Securities Exchange Act, the courts may ‘restrain 
the enforcement of an invalid administrative order... ' 


The disqualification of the Hearing Examiner would appear to be 
an equal fundamental infirmity to the disqualification of a commis- 
- | 
sioner. | 


The Commission further argues that in any event appellent a 
required to exhaust his administrative remedies. 


Again, the Commission chooses to ignore this Court's decision in 
Amos Treat where such an exhaustion of administrative remedies was 
not required in a case where the "asserted infirmity is fundamental." 
Nor does the Commission in its brief attempt to distinguish the de- 
cision of the District Court in Eisler v. Clark, 17 F Supp. 61 (D.C.D.C. 
1948) discussed on page 21 of the appellant's principal brief. 

Furthermore, it is significant that the Commission does not at- 
tempt to challenge appellant's position that to require the exhaustion 
of administration remedies would result in irreparable injury to ap- 
pellant. As indicated in our principal brief, this court recognized in 
R.A. Holman & Co., Inc. v. Securities and Exchange Commission, 
133 U.S. App. D.C. 43, 299 F.2d 127, 130 cert. denied, 370 U.S. 911 
that appellant probably will be "extensively and irremedially 
damaged" by the continuation of the suspension of appellant's right to 
dispute securities under Regulation A during the pendency of these 
proceedings. 


IV. The Hearing Examiner is Clearly Disqualified. : 

The Commission claims that Hearing Examiner Swift is not dis- 
qualified because Section 11 of the Administrative Procedure Act re- 
quires that the Hearing Examiner be independent only from members 


of the Commission's prosecutory staff and not independent also from 
the Commission itself. 


This interpretation of Section 11 of the Administrative Procedure 
Act is contrary both to its plain language, the legislative history and the 
construction which this section has been given by the Supreme Court. 


Section 11 of the Administrative Procedure Act by its terms 
provides that 

"Examiners shall be removed by the agency in which they 

are employed only by good cause established and determined 

by the Civil Service Commission after opportunity for hear- 

ing and upon the record thereof." 


Section 11 also requires that the Civil Service Commission and not 
the agency shall fix compensation "independently of agency recom- 
mendations or ratings." 


It is the plain purpose of Section 11 that the Civil Service Com- 
mission, and not the agency in which the Hearing Examiner is em- 
ployed, shall have' the right to remove the Hearing Examiner or to fix 
his compensation.. The statute nowhere makes any distinction between 
independence from the prosecutory arm of the agency independent 
from its judicatory personnel. 


The legislative history quoted on page 12 to 13 of our principal 
brief confirms such a construction of the statute. 


The Commission's argument that the purpose of Section 11 is 
only to secure a greater employment security for hearing examiners 
rather than to make a hearing examiner independent from the agency 
to ensure his impartiality is clearly refuted by the decision of the 
Supreme Court in Universal Camera Corp. v. National Labor Rela- 
tions Board, 340 U.S. 474 (1951). 


In that case the Supreme Court reversed a decision of the Court 
of Appeals because the appellate court in reviewing an NLRB order 


did not consider the findings of the hearing examiner who had been 
reversed by the Board. In that decision the Supreme Court | 
emphasized that the agency must give weight to the decision of an 
"impartial, experienced examiner who has observed the witnesses 
and lived with the case.” Id. at 496. The Court further held that 

the reviewing court must give the examiner's report "such probative 
force as it intrinsically commands." Id. at 495. The decision clearly 
indicates that precisely because of the probative force which must be 
given to the decision of the hearing examiner "section 11 of the Ad- 
ministrative Procedure Act contains detailed provisions designed to 
maintain high standards of independence and competence in examiners." 
Ta. at 495. | 


The Universal Camera case, consistent with the language of the 
Statute, makes it clear that Section 11 guarantees the independence of 
hearing examiners so that the examiner's decision may be accorded 
probative value by the Commission and the reviewing courts. It is 
clear that a decision by an examiner lacking independence could not be 
entitled to weight apart from the decision of the Commission itself. 


The agency, of course, may for proper reason overturn the 
decision of a hearing examiner. Section 11, however, is designed to 
assure that the Commission and the courts may rely on the fact that 
the hearing examiner's decision, to which they must accord probative 
value, is impartial and not influenced by pressures coming from the 


agency or elsewhere. | 


The Commission in support of a contrary construction points to 
the decision of the Supreme Court in Ramspeck v. Federal Trial 
Examiner's Conferences, 345 U.S. 128 (1953). In that case the | 
Supreme Court held that the discharge of a hearing examiner pursuant 
to a reduction in force was not a violation of Section 11 because the 
determination as to which examiner would be discharged in a reduc- 


tion in force could not be made at the whim of the agency, but only 


| 


10 


according to the rules of the Civil Service Commission which require 
the discharge of the examiner "with the lowest number of ‘rentention 
credits.'" As the Supreme Court emphasized: 

"These credits are based on length of service and are be- 

yond the power of the agency to effect." 345 U.S. at 142 
Accordingly, the agency had no power to determine which examiner 
would be discharged. The decision of the Supreme Court upholding 
this procedure does not support the Commission's contention that an 
examiner may be made subject to dismissal by the agency itself. On 
the contrary the Supreme Court in its opinion notes that Congress 
intended that examiners were not to be "paid, promoted or discharged 
at the whim or caprice of the agency." 345 U.S. at 142 


The Commission also relies on the decision of the District Court 
in Federal Trial Examiner's Conference v. Ramspeck, 104 F.Supp. 
734 (D.C. D.C. 1952). The Commission notes that there the Court up- 


held the procedure pursuant to which hearing examiners were first 
given a conditional appointment before being given a permanent ap- 
pointment. The court there held that this procedure was not in viola- 
tion of Section 11 on the grounds that "an examiner's transfer from 
conditional to unconditional status is determined by an independent 
inquiry by the Civil Service Commission." 104 F. Supp. at 741. 
Again, this procedure did not, as here, give the agency the power to 
terminate the employment of the examiner. 


The Commission argues that in no event should Section 11 of the 
Administrative Procedure Act be construed in such a way as to make 
it impossible to ‘reappoint a retired hearing examiner pursuant to 
Section 13(a) of the Civil Service Retirement Act, 5 U.S.C. §2263,a). 
The Commission suggests that perhaps the acts together could be 
construed in such a way that a reappointed annuitant may not be re- 
moved except under the provision of Section 11 of the Administrative 


11 


Procedure Act, that is, only by the Civil Service Commission and 
only for good cause. We, of course, would have no objection to such 
a construction of these two Acts. That these Acts perhaps should be 
‘so construed, however, has no direct bearing on this case. Hearing 
Examiner Swift, during the course of these proceedings, held an ap- 
pointment as Hearing Examiner which was on a temporary year-to- 
year basis and at the will of the Commission. Even if we were to|as- 
sume that such an appointment was improper and that Mr. Swift, if he 
had gone to court, could have secured for himself a different kind of 
appointment subject to the protection embodied in Section 11 of the Act, 
the fact remains that he did not have such an appointment. His ap- 
pointment was at the will of the Commission and he did not have the 
independence required under Section 11. | 


CONCLUSION 


The Orders of the District Court refusing to enjoin the ad- 
ministrative proceedings pending against appellant should be reversed 
and the District Court directed to enjoin the continuation of the 
proceedings before the disqualified Hearing Examiner. 
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